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[B—179047]

Contracts—Negotiation---Competition—Test Demonstration—Per-
formance

Where request for proposals required live test demonstration of computer
terminal by "Contractor" (offeror) and procuring activity interpreted clause
as requiring protester to perform test with its personnel, rejection of protesters
proposal as nonresponsive because test was performed by supplier's personnel was
improper under competitive negotiation procedures.

Contracts—Negotiation—Evaluation Factors—Delivery Provisions,
Freight Rates, etc.
Evaluation criteria under a request for proposals must reflect the actual cir-
cumstances of the resulting contract; therefore, it was improper to evaluate
cost proposals for a time period extending 2 months beyond the contract term
and also to allow a 5 percent rental credit offered by one offeror if equipment
was leased for 24 months because the greatest length of time possible under
contract terms was 22 months and therefore Government would never obtain
benefit of rental credit.

Contracts—Negotiation__Evaluation Factors—Discount Terms

While prompt payment discount was not included in section of request for
proposals (RFP) dealing with cost evaluation, Standard Form 33A. included in
RFP made provision for offering such a discount and Government therefore
may evaluate discount along with other costs for it is presumed that Govern-
ment will take advantage of any discount offered; moreover, argument that
discount is too uncertain to be evaluated has no merit where agency sets
nilninium time which discount must remain available to allow taking advantage
of discount.

Contracts-Negotiation—Request for Proposals—Offer—Devia-
lions

'Where offeror's proposal stated no minimum time for maintenance of computer
terminals but offeror had incon)ornted prior contract provisions in its proposal,
which stated 2-hour minimum, the proposal was ambiguous and agency should
have sought clarification pursuant to. Federal Procurement Regulations 1—3.
S05.1(a).

Contracts—Negotiation—Prices—-Cost and Pricing Data Evalua-
tion—Present Value Method

While present value method (PVM) of cost aluation need not he applied
separately to 3 percent prompt payment discount, PVM should be calculated on
monthly basis and not yearly basis, as was done in instant case, because contract
payments will be made monthly.

[TheY matter of resolicitation recommendation was reconsidered in S4
Conip. Gen. (B—179047, Dec. 16, 1974).]

In the matter of Linolex Systems, Inc., and American Terminals &
Communications, Inc., June 4, 1974:

On April 16, 1973, request for proposals (RFP) No. 42—73—IIEW—
OS was issued by the Department of Health, Education, and Welfare
(HEW). The RFP requested proposals for the insta]lation and main-
tenance of a Terminal Data Collection Service for the purpose of
capturing personnel and payroll data in computer sensible form at
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its origin and transmitting time data via the, Federal Teleconirnunica
tions Systems to a central terminal or a central computer site.

Four proposals were received in response to the, RFP and, after
evaluation, the proposais of Sycor, Inc. (Sycor), Linolex Systems,
Inc. (Linolex), amid American Terminals & Communications, Inc.
(ATC) were found to be acceptable.

In accordance with paragraph 3.2.3 of the specifications, the three
acceptable, oflerors were requested to perform a live, test demonstra-
tion (benchmark). As a result of the demonstration, the proposals of
Sycr and Linolex were found to be acceptable. Subsequently, the
cost proposals of Sycor and Linolex were evaluated after receipt of
best and final offers and on ,June 22, 1973, a contract was awarded to
Sycor. It is significant to observe here that both Sycor and ATC
offered the Sycor 340 system.

PROTEST OF ATC

On June 26, 1973, ATC protested the rejection of its proposal on
the grounds that its proposal fulfilled all the requirements of the RFP
and was the lowest priced proposal submitted.

It is reported that ATC failed to meet the ]ive test demonstration
requirements of paragraph 3.2.3 of the RFP, which reads, in per-
tinent part, as follows:
The Government will require live test demonstration of the proposed equipineiit
during the evaluation period. The contractor is required to perform a live test
demonstration within 7 days of receipt of written request from the Contracthm
Officer and is required to notify the Government by telegram as to the tub
and place for this demonstration. Personnel, supplies, and equipment necessary
to (Ofl(luct the demonstration will be provided at no cost to the Govermimeiit.
This demonstration shall validate the proposal. Failure to do so will result
in the proposal being rejected as non-responsive "

ATC's demonstration was found by the procurement activity to be
unacceptable because it was performed by Sycor's personnel rather
than by ATC's personnel. Therefore, time ATC proposal was (leter-
mined to be nonresponsive.

The purpose of the above test, according to IIEWT, was to validate
each offeror's written proposal by showing how familiar the offeror
was with the equipment it proposed to furnish as well as demonstrating
the pe,rformance of time equipment. Also, by demonstrating its famili
arity with the equipment, the offeror's ability to maintain the eiuii-
ment also would be shown.

While it may be that the purpose of paragraph 3.2.3 was as stated
l)y hEW, we believe it is susceptible of other reasonal)le interpreta-
tions and, therefore, we do not agree that ATC should have been
determined to be nonresponsive because of its failure to employ its
own personnel in performing the live test demonstration. The formal
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advertising mandate that an acceptable bid must be responsive to the
competitive requirements is not applicable to a proposal submitted
under negotiated procedures which has been determined initially to
be acceptable. The flexibility inherent in competitive negotiation
(Federal Procurement Regulations 1.3—805.1 (a)) would seem to have
required, in the case of ATC, a further opportunity to demonstrate its
proposed system with its own personnel, particularly where, the lan-
guage of the requirement may be interpreted in more than one way.
At least, 11KW personnel administering paragraph 3.2.3 should have
apprised ATC of HEW's understanding of the paragraph when it
became aware that another competitor for the procurement was to
perform the demonstration as the supplier to ATC. We conclude,
therefore, that ATC was improperly excluded from the award selec-
tion process. See 52 Comp. Gen. 382 (1972) ; cf. 47 id. 29 (1967).

PROTEST OF LINOLEX

Linolex protested the award to Sycor on the basis that the pro-
posals were improperly evaluated.

The award of the contract to Sycor on June 22, 1973, was based
on the following evaluation of cost:

One Year Two Years

Sycor $407, 352 $719, 929. 49
Linolex $404, 736 $728, 524. 80

Sycor offered a 5 percent rental credit if the equipment was leased
for at least a 24-month period. The provision was included in GSA
contract No. GS—OOC—00010, which was made a part of Sycor's pro-
posal. The credit consisted of no rental charges for the last 36 days
if the equipment was leased for at least a 24-month period. 11E\V de-
ducted this amount from the rental charges for the first set of terminals
to be installed 2 months after award.

The RFP stated that the contract was to be for 1-year from its
effective date (July 1, 1973), with a 1-year option to June 30, 1975.
Under the express language of aragraph 1.22 of the RFP, the con-
tract could not be extended beyond June 30, 1975. Under paragraph
1.22 of the RFP, offerors were advised that while the option could not
be exercised at date of award because of the lack of funds, option prices
would be evaluated in making the award selection so as to avoid
"buy-in" possibilities and to assure an expected systems life of 24
nionths.

The RFP in Chapter 4 "Cost Evaluation," stated that the evaluation
would be based on the total cost to the Government for 24 months
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from the date of the contract award for 75 terminals. however, sub-
paragraph B of paragraph 4.2 provided that the evahiation time
schedule would start with a hypothetical first installation dlt(!, 2
months after award, and continue for 24 mouths. Therefore, the RFP
was unclear whether costs would be evaluated from the date of the
first installation (2 months after award) to June 30, 1975 (22 nionths
of lease cost) or from the date of the first installation to September 31,
1975 (24 months of lease cost). It is reasonable, therefore, to tate that
lease cost evaluation shoild have covered a period which would iiot
extend beyond June 30, 1975, or a period of 22 mouths.

The above-cited cost evaluation upon which the contract was
awarded was computed for 24 months from the date of award. how-
ever, maintenance costs were not included in the costs nor was the
present value method, required by paragraph 4.1.5 of Chapter 4, em
ployed in the evaluation. These evaluation factors will be discussed
subsequently.

The uncertainty regarding the timeframe to l)e evahiated was dis-
covered after the protest of Linolex was filed with our Office and
hEW. In view of this, HEWT conducted a second cost evaluation
using both 22- and 24-month leasing periods with the following
results:

From Award From First Installation
(July 1, 1973) (September 1, 1973)

One Year Two Years One Year Two Years
Syc.or $237, 1O. 70 $544, 895. 56 $294,392. 94 $589, 289. 35
Linolex $236, 662. 34 $544, 812. 05 $294, 004. 47 $598, 609. 44

For the 24 months commencing with the effective date of award,
Linolex was low by $83.51, and Sycor was low by $9,320.09 if the costs
were evaluated for 24 months from the date of the first installation.

hEW admits the, first evaluation conducted before the award of the
contract was improper because maintenance costs and present value
method were not considered. however, IIEWT states that the award
to Svcor was proper because it was still low under the second evahia-
tion based on the tinieframe of 24 months from the date of the first
installation, which the contracting officer determined to result in the
lowest total cost. to the Government.

Since the contract contemplated by the RFP may not extend beyond
June 30, 1975, we do not agree with the contracting officer's (letermina-
tion that the proposal of Sycor evaluated over a 24-month 1)erio(l from
the date of the first installation results in the lowest overall evaluated
costto the Government. The last 2 months of that evaluation I)rio(1
(July and August 1975) will never be reached under the RFP con-
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tract terms and, therefore, those months should not have been con-
sidered in the cost evaluation nor should the 5 perceit rental credit
have been considered since the longest time the system would be
leased under the terms of the contract contemplated by the RFP is 22
months. The only pioier timefranie to evaluate would be '24months
from the (late of award. To do otherwise results in the Government
not ol)tainmg a true and realistic picture. of proposals and their costs.
Accordingly, for the above reasons and otl1ers to be explained later,
we must conclude the contract was improperly awarded.

Linolex also protested the. inclusion of a 3 percent '20-day prompt
payment discount offered by Sycor in the evaluation of its proposal
because it was not. included in the RFP as one of the cost factors to be
considered. Linolex states that it would be improper to base a contract
award solely on the prompt payment discount, since the ability of the
Government to take advantage of the, discount is an unforeseeable
contingency.

WThile the RFP makes no mention in its evaluation section that
prompt payment discounts would be evaluated, paragraph 9(a) of
Standard Form 33A, included in the RFP, states that discounts for a
period of not less than 20 days would be considered in evaluating
offers for award. WThule this provision was not included or referenced
in the evaluation section of the RFP, the Government properly could
consider the discount in the evaluation of offers. Uf. 48 Comp. Gen.
256 (1988). In evaluating offers it is required that these be deducted
from the gross price the amount of discount tendered by an offeror,
since it is presumed that the Government will take advantage of any
discount offered. 32 Comp. Gen. 328, 330 (1953). The practice of offer-
ors tendering prompt payment discounts is so well established that the
Government may accept the same even when the solicitation is silent
as to discount.

Linolex further argues that there are real cost faetor which should
have been added to the Sycor proposal, and that if those costs were con-
sidered, the Linolex proposal would have been low. Linolex states t,hat
it offered at no cost to the Government programs which will be required
by hEW before it can use the equipment. These programs are data
input formats, including checks and edits, required for the hEW
application. Linolex estimates these programs to cost at least $15,000.
11E\V answers this contention by stating that these formats were pre-
viously developed by HE'W in conjunction with Sycor furnished soft-
ware and, therefore, no costs need be added to the Sycor proposal.
Moreover, in our view, since no evaluation factor was included in the
RFP for these costs, it would have been improper for HEW to consider
such costs in its evaluation.



900 DECISIONS OF THE COTROLLER GENERAL (53

Linolex also disagrees with the manner in which maintenance costs
were evaluated under the RFP. Paragraph 4.2(a) of the RFP states
that:
Maintenance calls outside the principal period of maintenance (weekends or
holidays) will be evaluated as three per month after initial delivery.

HEW states that both Linolex and Sycor proposed a $28 per-hioiii
rate for maintenance on weekends and holidays. Lmolex stated in its
proposal that. the minimum charge for each maintenance call would be
two hours. Sycor's proposal stated that the time to be charged would
be rounded to the nearest. 1/ hour with no minimum. The cost evalua-
tion panel concluded that Sycor maintenance time should average less
than one hour per call and, therefore, one hour per call was used for
evaluation of Sycor's proposal and two hours for Linolex's. This
basis for evaluation resulted in the cost of maintenance for the Linolex
system being $1(,800 as compared to $8,400 for the Sycor system.

We note that in the proposal of Sycor and also in the resulting hEW
contract., the terms of GSA contract No. GS—OOC—00010 were incor-
porated. The portion of that contract dealing with maintenance costs
shows a 2-hour minimum charge for maintenance outside the prin-
cipal period. The proposal of Sycor was ambiguous as to its minimum
charge for maintenance on weekends and holidays because it offered
a 2-hour minimum in one portion and no minimum in another. There-
fore, HEW should have sought clarification of this discrepancy as
contemplated by FPR 1—3.805.1(a).

In addition, Linolex protests the mamer in which the present value
method (PVM) contained in paragraph 4.1.5 of Chapter 4 of the
RFP was used in regard to the 3 percent prompt payment. discount
offered by Sycor and alleges that if the PVM were applied to the 3-
percent discount, the. true value of the discount to the Government
would be reduced. This would result in increasing the cost of Sycor's
proposal for evaluation purposes.

Paragraph 4.1.5 reads as follows:
PRESENT VALUE METHOD
A present value method will be used in calculation of all costs. The discount rate
will be applied annually. The rate used will be current average market yield,
rounded to the nearest one-eighth of one percent, on outstanding treasury market-
able obligations with approximately five years remaining to maturity at the time
proposals are received. As an example, if the rate were 6%, the factors would 1w:

Year from Discount
contract award . Factor

1
2 .890
3 .840
4 .792

.747



Comp. Gen.] DO1SIOS OF THE COMPTROLLER OENERAL 901

The reason for the use of the PYM is that in making the determi-
nation whether to lease or purchase equipment, the time value of money
must be considered. It is necessary to determine present values because
money has earning power over time. A dollar received today is worth
more than a dollar received next year, and conversely, to postpone
spending a dollar until next year gives one the opportunity to earn
interest on that dollar or otherwise productively use it for the 1-year
period.

In regard to Linolex's allegation, we see nothing wrong with not
applying the PVM to a prompt payment discount. Since the amount
the Government will be paying out is the amount of the monthly in-
voice minus the 3-percent discount, only the total should be discounted
by the PVM because that is the amount the Government is actually
spending.

While we have no objection to the manner in which the PVM was
applied to the 3-percent discount, upon review of the RFP, we note
that the PVM was applied on an annual basis as opposed to a monthly
basis, which is the manner in which payments will be made under the
contract. This is improper because the Government does not retain the
annual contract price for a full year but disburses it in 12 more or
less equal payments. Therefore, the PYM should have been applied
monthly rather than yearly to obtain the results and benefits expected
from the PVM.

Due to the referenced defects in the evaluation process and the
ambiguous terms of the RFP regarding the period to be evaluated, we
must conclude that the contract was improperly awarded, and the re-
quirement should be resolicited immediately. After the resolicitation,
the present contract should be terminated and a new contract entered
into with the successful offeror at its newly offered price. The termina-
tion should be effected under the paragraph of the RFP entitled "Dis-
continuance of Use and Rental" which allows the Government to dis-
continue use and rental upon 30 days written notice to the contractor
and states further that the Government's obligation under the con-
tract is fulfilled by the payment of the rental for the 30-day notice
period.

We believe that the 30-day notice period provided by paragraph 1.22
should prevent any disruption in the required services when the pres-
ent contract with Sycor is terminated.

As this decision contains a recommendation for corrective action to
be taken, it is being transmitted by letters of today to the congressional
committees named in section 232 of the Legislative Reorganization Act
of 1970, Public Law 91—510,31 U.S. Code 1172.
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(B—180081]

Leases—Termination—Notice—90-Day Requirement

Initial term of lease for operation of concession lapsed midway through ageticy's
90-day termination notice required by lease, which also gives agency right to
extend on year-to-year basis. Although lapse caused controversy colicerning no-
tice's legal effect, agency termination is valid since notice provision is intt'iided
to give parties time to prepare for transition necessitated by termination and
lessee's continued operation of concession for duration of notice period despite
lapse caused agency's action to have the practical effect of providing necessary
transition time.

In the matter of Ronald K. Bradley d/b/a Alaska hospitality,
June 4, 1974:

On October 27. 1972, the Alaska Railroad, Federal Railroad Admin-
istration, Department of Transportation (Railroad), leased (contract
No. 09—25—0003-—3984), its 1)iriing and Club Car Concessions to Alaska
hospitality (hospitality), for a period of 1 year effective November 1,
1972. The lease provides that the Railroad has the right to extend the
lease terni "from year-to—year for a maximuni term of five (IS) years."

The lease also provides in part as follows:
3. Termiaatoii: This lease may be terminated at any time by either party

on ninety (90) days notice in writing to the other party Provided, how'-
ever, that this lease may be terminated at any time by the Railroad should time
Lessee violate any of the terms aud/or conditions of this lease.

By letter dated September 12, 1973, the Railroad informed T1ospi
tality that in accordance with the above-cited provisiOn it lease was
bemg terminated effective December 13, 1973.

Subsequently, l)I'OPosalS were solicited for a new lease agreenient
which was awarded to George Nicklaus aiid Associates (Nicklaus).
This lease became effective on December 15, 1973.

hospitality l)i'otests the award of any new lease because it (Oflt(fldS
that its initial lease was improperly terminated. It is Hospitality S
position that since the Railroad has not alleged that hospitality
has violated any of the ternis and conditions of the lease, any termi-
nation requires a 90-day written notice. Hospitality argues that this
condition has not been met because, although the written notice dflte(1
September 12, 1973, to be effective I)ecember 13, encompasses a 90-day
j)eriod, the initial 1—year lease term expired on October 31. Accordingly,
it is Hospitality's position that as a new lease terni comnnwnced on
November 1, 1973, the notice which was to be effective I)eceinber 13
did not provide the required 90-day notice for termination within the
second lease term.

Although the agency states that hospitality's lease w-as terniinated
because it wished to improve the service of the concessions, it does not
contend that hospitality breached any of the terms of the lease. In
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the absence of a breach the lease clearly requires that a 90-day written
notice be provided prior to termination. The lease also provides that
the Railroad has the right to extend the lease from year to year p to
a maximum of 5 years. Since no specific method of exercising this
right is specified, it appears that by merely failing to extend the lease
term on October 31, the Railroad at its option could have terminated
Hospitality's concession without adhering to the 90-day notice require-
ment. However, we are informed that the Railroad felt that the 90-day
period was necessary for an orderly transition of the concession to
another contractor so it chose to invoke the termination clause, despite
the fact that the Railroad's option to extend arose in the middle of
the 90-day notice period.

Clearly, the effect of the September 12 termination notice on the
Government's option to extend is critical. Hospitality derives no right
whatsoever from the extension provision which is solely subject to
the Railroad's choice. If the Railroad elects to exercise its option to
extend, such an election must be positive, unambiguous and in exact
compliance with t.he provisions for extension and any election differing
from the requirements of the extension provision operates as a rejec-
tion. See gem'rally, 51 Comp. Gen. 119,122 (1971).

The lease does not provide, for an extension for a term of less than
1 year. Accordingly, when tli Railroad provided Hospitality with
the termination notice to be effective less than 2 months after the lapse
of the initial lease term, it deviated from the express terms of the re-
newal provision. Such action did not constitute a proper exercise of
the Government's option to extend, rather it was a counteroffer which
Hospitality was either free to reject or accept independently of any
reference to the extension pvisons of the lease.

Although it may be argued that Hospitality's protest filed with this
Office and the Railroad in mid-November constituted a rejection of the
counteroffer, we aie informed that it continued to operate the conces-
sion and pay rent until the December 13 termination date.

It is plain that the 90-day notice provision in the termination clause
is intended to allow the parties ample time in which to prepare for
the transitions necessitated by termination. Although the lapse of the
initial lease term midway through the notice period has spawned con-
troversy concerning the lapse's precise legal effect on the notice require-
ment, the practical effect of the Railroad's action was that both it and
Hospitailty did, in fact, have the required 90 days within which to
phase out the origimial operation. In view of the fact the Railroad could
have elected to terminate Hospitality's concession without providing
a 90-day notice by not extending the lease term after October 31 and
considering that Hospitality operated the concession until Decem-
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ber 13, we are unconvinced that any technical irregularity in the notice
procedure was PrePidiCial to Hospitality.

In addition, we do not believe that hospitality may be heard to
complain of economic hardships caused I) termination when the lease
which it signed already provides for termination by either party UI)Ofl
notice and gives the Railroad the right after October 31, 1973, to ex-
tend the terni or not at its option.

Hospitality contends that it was given verbal assurances by Railroad
representatives that. the Jease would be extended for 10 years. The
Railroad does not admit. that any such assurances were given in con
iiection with the conceSsion lease. In any event, since the exteiision
provisions of the lease have not been modified in writing, any oral
statement proporting to alter those would be ineffective.
(1orbin on Contracts, section 573.

In view of the above, we do not believe that the Railroad's termina-
tion of its lease. with Hospitality was invalid, and therefore, we have
no basis upon which to question the subsequent award to Nicklaus.

(B—180196]

Contracts—Awards--—Small Business Concerns—Size——Standard
Used in Invitation Erroneous

Requirement in Armed Services Procurement Regulation 1-701.1(a) (2)a that
eligibility for award of small business set-aside dredging contract is depel:(lent
on use of small business dredge for at least 40 percent of dredging work is an
unauthorized size standard since Small Business Administration has exclusive
statutory jurisdiction in small business size matters.

Contracts—Awards——Small Business Concerns—Set-Asides——Re-
strictive of Competition

Provision in Armed Services Procurement Regulation 1—701,1(a) (2)a that small
business dredging work be accomplished with small business dredge for at; east
40 percent of work constitutes an improper restriction on competition.

In the matter of the Atkinson Dredging Company, June 4, 1974:

This protest presents the question whether the requirernent in
Armed Services Procurement Regulation (ASPR) 1—701.1 (a) (2) a
that at least 40 percent of the yardage advertised in small business
total set-asides must be, performed with dredging equipment owned by
small business is a proper exercise of procurement responsibility. For
the, reasons set forth below, we have concluded that, the cited ASPR
imposes a size standard in addition to that proimilgated by the Small
Business Administration (SBA) and is, consequently. unauthorized.
Therefore, its inclusion in th invitation for bids (IFB) represents
an undue restriction on competition. In view of this conclusion, it is
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unnecessary to diScuSS the contentions whether the low bidder's failure
to commit itself to meet the ASPR requirement constitutes a matter
of responsiveness or responsibility. As necessary for our resolution of
this question, the facts are as follows:

IFB 1)ACWT 65—74—B—0004 was issued by the United States Army
Corps of Engineers, Norfolk 1)istrict, as a total small business set-
aside for maintenance dredging of Norfolk Harbor. Gahagan Dredg-
ing Associates, Inc. (Gahagan) submitted the low bid of $567,511,
while the. Atkinson Dredging Company (Atkinson) submitted the
next low bid of $696,129. In addition to the SBA size standards appli-
cable for dredgmg, paragraph 2.2 of the Additional Terms and Con-
ditions of the IFB provided:

* * * Also, in order to be eligible for a small business, set-aside award on
dredging contracts, the firn.is must perform the dredging of at least 40% of the
yardage advertised in the plans and specifications with dredging equipment
owned by the bidder or obtained from another small business dredging concern.
(ASI'R 1—701.1(a) (2)).

ENG Form 1619—H (1 May 1959), Plant and Equipment Schedule,
attached to the. IFB, required information from bidders concerning
the dredge or dredges to be used.

In response to ENG Form 1619—R, Gahagan indicated that it in-
tended to use the dredge Philadelphia, which was located in Norfolk.
By letter of November 7, 1973, Atkinson protested consideration of
Gahagan's bid on the basis that the Philadelphia was owned by large
business, thereby rendering Gahagan's bid in violation of section 2.2,
quoted above. Thereafter, on November 9, 1973, the District Engineer
forwarded the requisite information to the cognizant SBA regional
office for determination of Gahagan's size status. By letter dated
November 26, 1973, the SBA regional office determined Gahagan to be
a small business concern for purposes of the procurement.

On November 27, 1973, the contracting officer wrote Gahagan re-
questing information concerning: (1) the requirement that 40 percent
of the work be performed with a dredge owned by small business;
(2) previous experience on similar work; and (3) a description of
the plant proposed to be used. Gahagan responded by letter of De-
cember 3, 1973:

* * * Since the size of the owner of the dredge we use is in no way related
to the needs of the Corps of Engineers, we would view the provisions of Para-
graph 2.2, Page IV of the Invitation as immaterial requirements which may
be waived and which, in the light of the decision of the Small Business Adminis-
tration, must l)e waived by the Contracting Officer in awarding the contract.

Gahagan further indicated that inasmuch as it was newly formed it
had no prior related experience. WThile its capitalization as of that
date was minimal ($1,000), Gahagan stated that it would increase its
capitalization by $150,000 upon advice of award. It was indicated that
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a firm agreement for lease of the dredge Philadelphia was also
dependent upon notice. of contract award to Gahagan.

On November 29, 1973, Atkinson submitted an appeal from the
regional size determination to the SBA Size Appeals Board. On the
same (lay, Atkinson protested any award to Galiagiui to our Office.

On December 13, 1973, the Corps' I)istrict Counsel wrote Gahagan
that its 1)eceniber 3, 1973, letter in response to the rontracting officer's
November 27, 1973, letter, requesting certain information, was not
responsive to the inquiry. Accordingly, Gahagan was aga in requested
to provide the information which would show how Gahiagan intended
to comply with the 40-percent small business subcontracting reqiure
ment.. Galiagan responded with a December 29 letter again to the ('fleet
that the requested information was immaterial.

On January 24, 1974, the SBA Size Appeals Board rendered its
decision on Atkinson's appeal affirming that Gahagan was small busi•
ness. Pertinent portions of time decision stated:

The jurisdiction of the Size Appeals Board extends only to a review of size
decisions by SBA field offices or of contracting officers with regard to product
or service classifications, Section 121.3—16(g), SBA Regulations. It has no an-
tliority to miss 411)011 questions of responsiveness or responsilnlity to 1)e1'forIt a
particular (iovernnieiit contract. It has only the jurisdiction conferred upon it
by the Sninli Business Act or the Regulations promulgated under its authority.
It has 1W OutlLOrit// to enforce (1 ji'orisioii of the Armed ervice.s Pro urem:n
Retlulation enlarging the definition of a sniall business for poses of bidders
((lid receiving ((U'(iI'd of dredging PrOCur('mCntx. Therefore, the Board holds that
w'hether (nhagaii I)redging Associates, Inc., will perform at least 4() Ier(eilt of
the yardage advertised with its own dredging equipment or equipment obtained
from another small hiiisiili'ss is a matter of responsiveness or resl)onsihility to be
resolved by tile contracting officer, and not one of size cognizalde by time Board.
[Italic supplied.]

In the interim, on 1)eceinbei' 20, 1973, the. contracting officer iferred
the matter of Gahagan's reSl)onsibihity, i.e., C[tl)acitV and ci'edit. to the
cognizant SBA regional office for certificate of conipetencv ((10(1)
roceedings. however, since the Atkinson protest ha(l alreuly been
filed with our Office by this tiimie, the. SBA regional office advised that
the CO('1 action \VOiild be held in abei-muice pendimig this (lecision.

SB has since further stated its position concerning the elh'et to be
accorded the 40—percent subcontracting re(luirenlent of the ASPII. in
a letter date(l April 12, 1974, from the SBA General Counsel, l'eS[)Ond-
ing to a GAo inquiry, it was stated

inder time Regulations of the Small Business Administ ration, a concern
which is bidding on a contract for dredging is defined as sinai! if its average
lulnual receipts for its preceding three (3) fiscal years (Toes not exceed i mmiihhiinm.
[See 13 C.F.R. 121.3—5(a) (2).] It is this standard that must be met in order for
a concern to be determined small by this Agency. 'rile provisions of ASl'R
1 701.1 (a) (2) that further require a bidder to perform 40 percent of the drcdg•
ing with its own equipment, or the equipment of another small business comnern,
many be a question of the responsiveness or.resl)onsillility of the bidder to per-
form the contract. In any event however, in view of the foregoing, it is our
opinion that this 40 percent requirement is not part of the applicable size
standard.
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As stated in the Corps of Engineers' report on the protest, it is the
opinion of the contracting officer that Gahagan is nonresponsihie
since it repeatedly confirmed that it intends to perform 100 percent of
the work with the large business dredge Philadelphia. Gahagan's in-
tent was evidenced by its completed ENG Form 1619—R, as well as
affirmative post-bid-opening statements of its intent to utilize the
Philadelphia, as stated in Gahagan's letters of December 3 and 29,
1973. Therefore, the contracting officer recommended that Gahagan
be determined to be nonresponsible pursuant to ASPR 1—903.1(v),
which requires that a prospective contractor be otherwise qualified
and eligible to receive an award under applicable law and regulation.
Further, under ASPR 1—705.4(c) (v), it is the contracting officer's
opinion that the matter of Gahagan's responsibility need not be re-
ferreci to SBA for possible COC procedures since he recommended
that Gahagan be determined to be nonresponsible under ASPR
1—903.1 (v). The report from the General Counsel, Office of the Chief
of Engineers, concurs in this recommendation of nonresponsibility.

Gahagan maintains tha.t the subcontracting requirement of ASPR
is, in effect, a size determination by the Department of Defense that
has no force or effect. Gahagan maintains that only SBA is em-
I)owered by statute to make size determinations. Gahagan points out
that since the 40-percent requirement is contained only in that portion
of ASPR concerning small business size standards, its only purpose
is to establish eligibility for participation in small business set-asides
for dredging work. Gahagan refers to the same legislative hearings
and studies as (10 Atkinson arid the Corps, to reinforce its positiOn that
the purpose of the 40-percent requirement relates solely to the effectua-
tion of the purposes of the Small Business Act. It is observed that the
intended purpose was to prevent, small business from acting as brokers
in obtaining small business set-aside awar(ls and subcontracting sub-
stantially all of the work to large business. Therefore, counsel for
Gahagan urges that this ASPR is beyond the Department of I)efense's
authority, has no force and effect, and may be waived because the 40-
percent requirement does not affect price, quality, quantity or time
of perforniance, and is, in the end isult., immaterial and of no
consequence.

Total small business set-asides are by their very nature restrictive
of competition because an entire segment of an industry is excluded
from participation, i.e., large business. however, the Congress has cx-
lnesse(l its intent that a fair proportion of purchases and contracts for
property and services for the Government be placed with small busi-
ness. 15 U.S. Code 631. In furtherance of this declared national policy,
the Congress has countenanced the small business set-aside program

—h1 () — T' — 2
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as a valid restriction on competition (15 U.S.C. 644) and has delegated
conclusive authority to SBA to determine matters of small business
size for procurement purposes (15 U.S.C. 637 (b) (6)).

In discharge of this responsibility, SBA has promulgated small
business size regulations found at Part 121 of Chapter I of title 13 of
the Code of Federal Regulations, which have the force and effect o
law. See 15 U.S.C. 634(b) (8) ; Otis Steel PPO(l1(ets Coip. v. 1mte(i
States. 161 Ct. Cl. 694 (1963) ; 53 Comp. Gen. 434 (1973). Section
121.3—4 of 13 (1FR authorizes the SBA regional director to issue initial
(letermmations as to size. Section 121.3—6 (a) 1)rovides that the Size
Appeals Board shall review appeals from size determinations iiiade
pursuant to section 121.3—4, and shall niake final decisions as to whether
the determination should be affirmed, reversed or modified. This process
was exhausted by the January 24, 1974, decision of the Size Appeals
Board determining Gahagan to be a small business concern.

Notwithstanding this size determination by SBA, the inclusion (if
this ASPR in the solicitation placed a further administrative ol)staele
in the path of Gahagan to lie eligible for award of this small business
set-aside contract. We believe it significant that the 40-percent require-
ment is found in subpart "G" of Chapter "I" of ASPK entitle(l "Sinai]
Business Concerns" and ASPR 1—701.1 (a) (2)a contains definitions of
small business for the construction and dredging industry.

In our view, the clear effect of the 40-percent provision is to iflipose
requirements beyond those. of SBA to receiving awards as small busi-
ness. The ASPR provision is an administrative refinenient which goes
significantly beyond that promulgated by SBA. It is urged that since
SBA was aware of the ASPR requirement and participated in its
formation, that SBA has sanctioned it. We do not believe that SBA
can abdicate its exclusive role in this size area mandated by the Con-
gress by acquiescence or inaction. SBA advances the view that the
T)epartinent of Defense possesses the authority to regulate the, amount
of permissible subcontracting. See II.R. No. 2341, 89tl (1ongress, 2(1
session 31, 150 (1966) ; Subcommittee on Government Procurement,
Select Committee on Small Business of the house, of Representatives,
Iml)rovements in Govermnent Small Business Procurement Practices
(Comm. Print 1970). As a general I)ropoSition, we agree. however, the
T)epartment of Defense cannot exercise its authority to regulate the
amount of subcontracting through the device of a size standard.

The Corps contends that the 40-percent requirement effrts a socio-
economic goal in furtherance of the Small Business Act to prevent
inal1 business from acting as a broker for large lmsiness dredging con-
tractors. While we recognize the legitimacy of its concern, the par-
ticular ASPR requirement encroaches on SBA's exclusive jurisdiction.
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In other instances, SBA has exercised its statutory prerogative to
limit the extent of subcontracting permissible to large business. See
13 CFR sections 121.3—16 (1) concerning kit assemblies; 121.3—8(c)
concerning nonnianufacturers, and 121.3—9(b) for subcontracting ]iini-
tation in timber sales. We believe that similar regulatory action should
be taken by SBA in this situation.

Without the underlying statutory authority of SBA to restrict com-
petition, ASPR 1—701.1 (a) (2) a constitutes an undue restriction on
competition.

Therefore, we conclude the IFB is legally defective. Consequently,
we recommend that the dredging requirements be resolicited without
the 40-percent subcontracting limitation. Also, bSr separate letters we
are bringing our conclusions to the attention of the Secretary of T)e-
feuse and Administrator, Small Business Administration, for their
corrective action.

[13—179087]

Bids—Qualified—Bid Nonresponsive
Bidder, which by its bid on water purification system transformed design specifi-
cation for a membrane with required p11 range of 1—13 into performance specifica-
tioli for its entire system and offered membrane having range of only p11 4.5—5.0,
should have been declared nonresponsive since transformation of specification
should have been accomplished by (1) invitation for bids amendment, or (2)
rejectioa of all bids and readvertisement.

Contracts—Specifications—-Conformability of Equipment, etc., Of-
fered—Technical Deficiencies—Acceptance—Prejudicial to Other
Bidders
Where invitation for bids sets out maximum time for service and maintenance
for water purification unit and procurement agency does not refute contention
that systeni bid by successful bidder could not nieet these service and maintenance
requirements but merely states that with post-award change in chemicals to he
used contractor will meet specification requirement, General Accounting Office
concludes action was "waiver" of tile specification and was prejudicial in material
respect to other bidders.

Bids—Qualified—Letter, etc.—Containing Conditions Not in In-
vitation

Bid submitted w'ith cover letter which (1) clearly conditions bidder's performance
on presence of certain physical site conditions which did not exist, and (2) at-
tempts to reduce bidder's obligation to meet specifications as written is unaccept-
able qualified bid.

Bids—Preparation—Costs-—Recovery
General Accounting Office is aware of no authority to suppOrt bidder claim for
"damages and a reward for our valuable suggestions." however, it may be, we do
not decide, that protester would have valid claim for bid preparation costs under
criteria of E.rcavetion Construction Inc. v. Unitcã States, No. 408—71, U.S. Ct.
Ci., April 17, 1974; Kcco Industrics, Inc. v. Unitcd Statcs, No. 173—69, U.S. Ct. Cl.,
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Feb. 20, 1974; and Keco Industries, Inc. v. United S'tates, 192 Ct. Cl. 773, 428 F. 2(1
1233 (1970). Should protester choose to file such claim GAO would be obliged to
consider it under above-noted case law and make determination at that time.

In the matter of lonics, Inc., June 5, 1974:

On June 6, 1973, invitation for bids (IFB) F42650—73—B—5898 was
issued by the I)irectoratc of Procurement and Production, Hill Air
Force Base, Utah. The IFB requested bids on a water treatment plant,
the specifications for which initially read in part:

e. Equipment Design and Operating Features: The water purification equip-
ment shall incorporate the following operating and design features:

(1) Zero chemical feed requirement: No acid, base, or inhibiting chemicals
shall be required to be fed either to the water processing equipment feed or to the
effluent in order to attain the water quality requirements of paragraph 3 of this
specification.

Bid opening was scheduled for June 20, 1973.
On June 13, 1973, the IFB was amended to delete paragraph (1)

above. Moreover, the following provision was added:

An existing 12,000 gallon sulfuric acid storage tank is located at the site and
may be used for this system.

Subsequent to the opening of bids, the low bidder, Osmonics Inc.,
was rejected as nonresponsive for its failure to comply with IFB pro-
vision 11—1 relative to shipment. The subject contract was thereafter
awarded, on June 28, to Gulf Energy & Environmental Systems, a
division of Gulf Oil Corporation (Gulf). Gulf's bid was based upon
the utilization of an acid feed reverse osmosis process.

Tonics, Incorporated (lonics), protested the award to Gulf on the
basis that Gulf's bid was nonresponsive to the following specification
requirements: (a) purification membranes; (b) service and mainte-
nance; (c) 20-year minimum life; (d) emission of process chemicals;
and (e) inclusion of a fully automatic chlorinator. Moreover, Tonics
contends that Gulf qualified its bid with respect to the requirements for
(a) size; (b) maximum temperature; (c) product water; and (d)
feed water pressure.

I. Gulf's alleged failure to meet the 'equirements.
(a) the purificatio'n menvbranes

Paragraph 4e (13) of the specification states that:

(13) The purification membrances shall be stable and be capable of proper
operation for a temperature range of 33° to 110° F., a pH range of 1 to 13, and
a minimum pressure of 100 psig.

The Air Force agrees that the cellulose acetate reverse osmosis mem-
branes included in the Gulf equipment to be offered under its bid
cannot operate efficiently and must be replaced within a few days
when operating in the extremes of the pIT range (pH of 1 and p11's
of 9 and above (extreme acidity and high alkali levels, respectively)).
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However, the agency states that the automatic control designed into
the offered Gulf system will reduce the pH of the feed water from its
analyzed normal of 7.7—8.0 to the 4.5—5.0 required by the Gulf mem-
branes by automatically feeding acid into the water whenever appro-
priate.

It is apparent that Gulf, with the concurrence of the Air Force,
transformed the design specification in paragraph 4e(13) for a given
part of the system—that the rnernbra'ne in question have a certain
capacity or range (pH 1—13)—into a performance specification where-
under the system can accept feed water within the 1—13 p11 range and
still produce output water of acceptable quality by utilizing an auto-
matic acid feed. The transformation of this IFB design requirement
into a performance requirement is not in and of itself improper. how-
ever, it is improper when the change or transformation is not effected
by a Government-issued amendment to the IFB made known to all
potential bidders, or, as is the case here, rejection of all bids and re-
procurement when the change in specifications becomes known only
after opening. See B—171378, April 28, 1971; 37 Comp. Gen. 524
(1958) ; 49 id. 584 (1970). Thus, even though we (10 not disagree with
the agency's belief that Gulf can meet the water output requirements
of the specifications through the utilization of its "process," since the
system tendered by Gulf does iiot contain the membrane specifically
required by paragraph 4e (13) Gulf's bid should have beeti declared
nonresponsive. Armed Services Procurement Regulation 2104.'2.

(b) service and 'maintenance

Paragraph 4d of the technical specifications state that:

The maximuni time of an attendant for the service and maintenance of this
water purification equipment to operate on a continuous basis shall be not more
than two maii-hours per day.

Tonics contends that the Gulf system which uses a number of chemi-
cals, most predominantly sulfuric acid, cannot meet the above-noted
requirement. The basis for the contention lies in the Air Force's state-
ment in its initial report of August 31, 1973, that: "The acid will be
used directly from carboys * Tonics thus asserts that because
the carboys need be changed two or more times per day, this switching
time when added to the already existing requirements for cleaning,
momtoring and logging of variables, and other general maintenance,
will exceed the 2-man-hour maximum established for maintenance.

In response, the agency now states in its supplemental report of
February 1, 1974, that it was agreed in July (subsequent to award)
that Gulf would use the 12,000-gallon concentrated sulfuric acid tank
at the site for primary acid storage anE that "[n]o picking up, moving,
pouring, or manual transferring of acid is necessary from carboys."
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As such, it appears that the sulfuric acid operation will not increase
the amount of downtime to exceed the 2-man-hour-per-day maximum.

However, as noted both by Tonics and the Air Force, the literature
submitted with Gulf's bid described the use of hydrochloric acid in
its process (which would require the use of carboys). Indeed, it appears
that Gulf's bid was accepted on this basis and it was not until after
award that the Air Force allowed the utilization of sulfuric acid 1111(1
the sulfuric acid tank at lull Air Force Base. Thus, as indicated in the
Air Force's initial submission, an acid carboy system would have been
required on the specific system bid by Gulf.

While Tonics raises the point that a system using carboys would
require sufficient changeover time so as to cause maintenance to exceed
the 2-man-hour maximum, the Air Force relies on the fact that car-
boys will not be used. The agency does not, however, refute Tonics'
contention that the system bid by Gulf could not meet the service. and
maintenance requirements of the IFB. As such, it appears that the
agency, by acquiescing in the post-award change of acid type, may
have transformed a nonresponsive bid into one conforming with the
solicitation. Since this apparent initial "waiver" of the specifications,
as evidenced by the acceptance of Gulf's bid, was prejudicial in a ma-
terial respect to other bidders, Gulf's bid should have been declared
nonresponsive in this regard as well.

(c) SO-year ninimum life requirement
Paragraph 4e(12) of the technical specifications states that: "A

twenty-year minimum design life shall be designed into the whole.
purification system."

lonics raises the argument that acid systems, such as Gulf's, have
not in the past achieved 20-year lives even when utilizing a tank
sulfuric acid feed. Indeed, scientific literature submitted by the pro-
tester seriously questions both the usable life of such systems and also
the life-cycle costs of such a system (low initial cost but high total cost
over an entire 20-year period).

The Air Force, on the other hand, indicates that a 9-year-old acid-
utilizing compressor unit at Hill Air Force Base which exhibits cor-
rosive effects only on some mild steel membranes, is indicative of the
lack of a corrosive problem with acid systems. Moreover, the. agency
states that Gulf's equipment now being provided, which utilizes cor-
rosion-resistant stainless steel for structural members and polyvinyl-
chloride for the piping, will further reduce the possibility of acid
corrosion.

Our Office has closely examined the 9-year-old compressor unit and,
contrary to the Air Force's assertions, we have found many examples
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of heavily acid corroded parts. Specifically, we found serious corro-
sion in the following respects:

(1) 'the concrete under the small acid-holding tank near the
unit;

(2) the unit's acid-injection chamber is so heavily corroded
that lags surround the chamber to protect against acid leaks
through the metal skin;

(3) the heat exchanger which has been replaced twice;
(4) product water pump which has been replaced three times;

and
(5) the raw water feed pump which has been replaced once.

This unit, cited by the Air Force as an example of the. long-term life
capacity of acid systems, certainly is not indicative of a lack of cor-
rosive problems with acid systems. Rather, the contrary appears to be
the ease, i.e., that acid systems are subject to extensive corrosion.

The Air Force also states that certainly the 20-year design require-
ment should not be taken to mean that no repair or replacement was
contemplated. The agency advises that at the time the specifications
•were written, it was contemplated that the water purification meni-
branes of an electrodialysis process (like Tonics') would be replaced
every 5 to 10 years at a cost of $20,000 per replacement. Replacement
of the membranes for a reverse osmosis system (Gulf's) was contem-
plated every 3 to 5 years at a cost of $10,000 per replacement.

Based on the Air Force's figures, we have projected the following
costs:

Est. Est.
mini- maxi-
mum mum
total total

Cost of cost cost
Replacement replace- (20 (20

interval mont years) years)
Reverse osmosis 3 to 5 years*.... $10, 000 $40, 000 $70, 000
Electrodialysis 5 to 10 years__ 20, 000 40, 000 100, 000

*(Note: In our opinion, the membrane in question is, as has been
shown, susceptible to damage when exposed to extremes of pH. The
3- to 5-year replacement does not, therefore, take into account any
acid leak or vaporization problems.)

While Tonics asserts that units using large quantities of acid do
not generally last for 20 years, citing as an example the 9-year-old
compressor at Hill Air Force Base, the Air Force disagrees. Moreover,
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in the additional statement of the contracting officer dated
November 27, 1973, it was stated that:

Due to the fact that acid would have been required for the operation
of both Tonics' Electrodialysis as well as the Gulf Roga plants, iUi conversa-
tion [discussion] of possible acid leaks, vaporization, corrosion of concrete, or
Corrosion of metals is of little consequence.

The. Air Force, therefore, implies t.hat corrosion is not a. problem
because both sstems (the Tonics' electrodialysis and the Gulf reverse.
osmosis) wolIl(l have equally corrosive effects. If this were the. case,
then perhaps both bids were nonresponsive to the. IFB's 20-year
design requirement. Ilowevei, in reaching its premise, the agency
has, in our view, improper]y equated the. acid utilization of the two
systems.

Gulf's equipment requires a continuous feed of acid to lower the
pH of the water to be treated to a level within the acceptable range.
of its membranes. Tonics, on the other hand, requires zero chemical
feed into the water.

It is apparent that the agency misinterpreted a, portion of Tonics'
description of equipment to be supplied in equating the acid require-
me.nts of the two systems.

Tonics stated in its hid that:
The AQIJAMITEa x—2 uses Tonics ZERO Chemical Feed feature in which

current reversal every 15 minutes replaces acid and/or inhibitor feed for solo-
bilization of calcium carbonate. [Italic supplied.]

Contrary to the Air Force's position, and demonstrated by Tonics'
bid, the, above-quoted statement indicates that, unlike the. Gulf system
which must. utilize the 12,000-gallon sulfuric acid tank to provide
acid feed into the water, Tonics' system would not inject any acid
into the water to be treated. This is evident from a reading of lonics'
descriptive literature submitted with its bid. For example, paragraph
VIIT—B of Tonics' descriptive literature, states that: "The unit will
require no continuous feed of either acid or inhibiting chemicals."

Note: Tonics states that if its equipment requires, it will be flushed
(cleaned) every 6 to 9 months with 10 gallons (120 pounds) of hydro-
chloric acid. Moreover, the Air Force does not dispute that extremely
large quantities of sulfuric acid will be utilized by Gulf. (Tonics
informally suggests 60,000 pounds' annual usage, while. the. Air Force.
has informally advised our Office that 40,000 pounds will be used
annually.)

From the foregoing, it is reasonable to conclude that the agency
improperly equated the respective systems with regard to acid uti]iza-
tion and, in doing so, has minimized the effects of acid corrosion on
the life expectancy of the Gulf unit. As such, we doubt that the con-
tracting officer should have accepted Gulf's bid.
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(d) eimi.ision of process chemicals

Paragraph 4e (15) of the technical specifications states that:

No process chemicals shall be emitted from the purification equipment either
during normal operation or during cleaning that shall be corrosive to standard
sewer materials, concrete, or brass; or shall inhibit normal sewage treatment in
a modern sewage treatment plant' or in a sewage lagoon. A catch tank shall
be provided for any such chemical including effluents with a pH greater than 10,0
or less than 4.0.

While Tonics argues that Gulf's equipment does not meet this re-
quirement, the Air Force indicates that the reject water of the Gulf
system will have a pH of about 5.0 (due to the presence of sulfuric
acid), but the elimination of carbon dioxide at 640 mm pressure from
the bicarbonate present in the water will raise the pH level to a point
where it is not expected to be a problem. We see no basis to disagree
with the Air Force on this matter.

4

(e) inclusion of a fully automatic chlorinator

Paragraph 4e (17) of the technical specifications provides that: "A
high quality, fully automatic chlorinator for product water shall
be included."

Tonics contends that the Gulf equipment which adds chlorine to
the feed water will not meet thc chlorine level requirements for the
product water. It states that since the feed water containing the
chlorine is separated from the.product water, only some of the chlorine
will diffuse through the membrane. The Air Force indicates that
the fact that the Gulf chlorinator works on feed water rather than
product water is insignificant for the product water will contain a
chlorine residual. Tndeed, Gulf states that Tonics' above-paraphrased
statement "indicates some misunderstanding about chlorine diffu-
sion." Moreover, it indicates that the chlorine placed in the feed water
has both the requisite solubility and di fiusion rate (relative to the
membrane) to insure the adequacy of the chlorine level in the product
water.

In view of the above, we see iio reason to disagree with the Air
Force position as to this contention.

IT. Gulf's alleged qualification of its bid
In a June 18, 1973, letter accompanying its bid, Gulf stated that:

GESCO [Gulf] accepts the technical specifications of the IFB, subject to the
following clarifications and exceptions:

1. The relationship of the raw water storage tank to the building in which the
water treatment plant is to be located is not described in the IFB. Feedwater
is to be supplied to the reverse osmosis unit at a minimum pressure of 10 psi.

2. A lO-by-lO-foot door at the end of the building is required for installation of
the reverse osmosis unit.

* * * * * * *
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4. At 5OF, product water quality will meet specifications, but it will vary at
other temperatures.

5. GESCO suggests that the maximum operating temperature be 85°F.

This letter is considered to be a part of the bid. 48 Comp. Gen. 93
(1968) ; 52id. 967 (1973).

With regard to the size door required by Gulf (No. 2, above), the Air
Force admits that its building has a door 7 by 7 feet and not the 10
by 10 feet indicated as a requirement in Gulf's bid. Moreover, the
agency informally states that although Gulf had not conducted a pre-
bid site survey, and irrespective of Gulf's statement in its June 18
letter, its equipment was able to be installed through the 7-by-7-foot
door, apparently by disassembling and reassembling the unit.

The question is, however, what Gulf had hound itself to do under
its bid. Under the bid submitted Gulf indicated that a 10-by-b foot
door was required for installation. The reasonable construction of
this statement clearly conditions performance on the presence of a
certain physical circumstance which did not exist. &e B-1803(,
February 14, 1974. This qualification of the bid, being a material
deviation, rendered its bid nonresponsive.

With regard to Gulf's statements in its June 18 letter about (4)
water qualitymeeting the specification at 50° F., but varying at other
temperatures, and (5) suggesting that the maximum operating teni-
perature be 85° F., Gulf adds the following comments which appar-
ently have been accepted by the agency:
The esiga point for the Gulf system is 50° F, and variation from this tempera
ture does make a slight difference in operating pressures and thereby making
some differences in product quality. *

Further—
The Gulf reverse osmosis membranes have operated successfully at tempera-
tures above 100°F. Review of the site shows that the well temperature is a
consistent 50' F all year. The water in the storage tank that is at ambient
temperature can be handled by the equipment.

Paragraph 4e(13) of the technical specifications requires that the
purification membranes be capable of proper operation for a tem
perature range of 33° to 110° F. Gulf readily admits that product
quality is affected by deviations from the 50° F. level. More specifi.
cally, however, the. most reasonable construction of Gulf's ,June 18
statement relative to maximum operating temperature of 85° is one
whereby Gulf sought to decrease .the operational range required of its
equipment by 25° (from 110° to 85°). Such a "clarification Or excel)-
tion" should have been requested prior to bid opening so that, if
acceptal)le, the Air Force could have amended the IFT3 SO its to more
closely reflect the agency's later apparent actual needs. however, since
Gulf chose rather to "clarify" the specifications in Part by reducing
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its obligation to meet them as written, on this basis as well Gulf
improperly qualified its bid. B—1803G2, eupra.

As to Gulf's further statement in its letter of June 18 (1) that a
minimum feed water pressure of 10 p.s.i. is needed, Tonics asserts
that the maximum pressure available even from the filled holding
tank at the site will be only 7 p.s.i. This fact is not disputed either by
the Air Force or Gulf although the latter does comment that "The
Gulf System can be operated satisfactorily at feedwater pressures
below 10 psig."

The ability of Gulf to accomplish the purification of feed water at
less than 10 p.s.i. is irrelevant since, by stipulating that feed water
is to be supplied by the Government, at a minimum pressure of 10
p.s.i., Gulf is protecting itself against the contingency of failure to
accomplish this task because of limited water pressure. In any case,
where the reasonable construction of the bid taken as a whole attempts
to diminish a bidder's risk of failure to perform a contract below
that level of risk contemplated by the express language of the IFB, the
bid must be considered qualified and, hence, nonresponsive.

In view of all of the above, Tonics' protest is sustained. However,
our Office has been informed by nil parties concerned that performance
of the instant contract has bug since passed beyond the point where
ve would be able to recommend corrective action.

Based on the facts which led to an improper award plus delays by
the agency in responding to GAO requests for reports (2 months for
initial report; 4 months for supplemental report), Tonics asserts that'" the Agency has been able to circumvent administrative justice
with a 'fait accompli' ." The protester, therefore, contends that

* an appropriate remedy would be the award to Io'nics of rno'ne-
tary compensation—a combination of damages and a reward for our
valuable suggestions— [relative to the, $100,000 savings alleged to
be generated over the next 20 years with respect to suggesting a change
in the Gulf system from hydrocidoric acid to sulfuric]."

Under the facts presented, we are aware of no authority which
would support recovery of "damages and a reward for valuable sug-
gstions," as we understand lonics' use of the claim for compensation.
However, it may be, we do not decide, that Tonics would have a valid
claim for bid preparation costs under the criteria of Excavation Con-
struction, Inc. v. United States, No. 408-41, United States Court of
Claims, April 17, 1974; Keco .huiustries, Inc. v. United States, No.
173—69, United States Court of Claims, February 20, 1974; and Keco
Ind'ustries, Inc. v. United States, 192 Ct,. Cl. 773, 428 F. 2d 1233
(1970). Should Tonics choose to file such a claim GAO would •be
obliged to consider it under. the above-noted case law and make our
determination at that time.
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(B—179712]

Pay—Retired—Survivor Benefit Plan—Children—Blind

When a deceased service member's child is receiving welfare and Social Security
payments based on a determination of blindness and that condition is indicated
to have existed since birth, such payments may not be considered as consti-
tuting substantial gainful activity so as to disqualify the child as an eligible
annuitant under 10 U.S.C. 143(2) (B) to receive an annuity under the Retired
Serviceman's Family Protection Plan, 10 U.S.C. 1431, et seq.

Pay—-Retired—Survivor Benefit Plan—Children—Blind

Whether a child of a deceased member of the uniformed service, who is over
18 years of age, is or is not capable of self-support in blindness or other
physical disability cases, where such condition antedated the 18th birthday, for
the purposes of establishing eligibility as an annuitant under 10 1.S.C. 14:(2)
(B), such issue is for resolution based on all facts in each particular ease and
no specific guidelines can be established.

In the matter of eligibility for annuity under the Retired Service-
man's Family Protection Plan, June 5, 1974:

This action is in response to a letter dated August 28, 1973, with eli-
closures (file reference RPTA) frwn the Chief, Accounting and
Finance Division, United States Air Force Accounting and Finance
Center, I)enver, Colorado 80205, requesting an advance decision con-
cerning the propriety of making payment on a voucher in the amount
of $6,099.95, in the case of T)olores Iliunes, representing annuity pay-
ments pursuant to the Retired Serviceman's Family Protection Plan
(RSFPP), 10 U.S. Code 1431—1446 and has been assigned Air Force
Submission No. DO—AF—1203 by the T)epartment of Defense Military
Pay and Allowance Committee.

The submission indicates that prior to his death on February 8, 1970,
the claimant's father, Lieutenant Colonel Patrick J. Iluimes, USAF
(Retired), elected options 2 and 4 under the RSFPP. The member
was survived by three children, Denise, Regina and Dolores, who on
the date of the member's death may have been entitled to the annuity.
Denise became 18 years of age on March 8, 1970, and was paid onehalf
of the annuity for the month of February 1970. Regina, who was
physically incapacitated with cerebral palsy from the time of birth,
was paid the other one-half of the annuity for the month of February
1970, and all full annuity from March 1970 to the date of her death,
June 20, 1972. Dolores has not received any of the annuity, which is
stated in the submission to be $219.10 per month.

The submission further states that l)olores was born on March 28,
1950, and that a certificate of an examining physician dated March 25,
1961, stated that Dolores had poor vision since birth and tliat "the vis-
ual function of this young girl is so poor that she, will not be economi
cally independent at anytime during her life." In this regard, it ap-
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pears from the submission that the member was Dolores' sole support
prior to his death. It also appears from the submission that in a letter
dated January 28, 1972, from I)olores' brother it is stated that Dolores
is legally blind and is "living independently." Further, 'that Dolores
currently receives financial aid from the San Diego County Depart-
ment of W'elfare in the amount of $232 a month and Social Security
benefits.

The submission states that in 44 Comp. Gen. 551 (1965) we held that
the issue as 'to whether a child is incapable of self-support for purposes
of 10 U.S.C. 1435(2) (B) is a matter for determination from all the
facts. Further, that the phrase in section 1435(2) (B) "incapable of
supporting themselves" should be applied in the light of available
interpretations by the Federal courts of similar provisions in other
laws, for example, under the provisions of the Social Security Act
where the statutory phrase used is "inability to engage in any substan-
tial gainful activity by any medically determinable physical or mental
impairment ''°," and that the general principles outlined in the
several court cases cited therein may properly be applied in connection
with provisions of section 1435 ()(B).

The view expressed in the subnussion is that the court cases men-
tioned in connection with 44 Comp. Gen. 551 (1965) turned on the con-
cept of the reasonable possibility of the claimant being able to engage
in substantial gainful activity with reasonable regularity as opposed
to intermittent or infrequent gainful activity. The submission con-
tinues as follows:

* C * There was no indication that "independence" because of income from
other than a reasonably regl1lar employment capability had a bearing on the
decisions, especially where the other ineome was related to and received because
of the disability, as appears to be the ease here. Moreover, the fact that awards
are currently paying from California state Aid for the Blind and from Social
Security would seem to indicate a 8ituation of incapability of self -support.

Finally, the submission directs attention to 44 Comp. Gen. 280
(1964) wherein it was stated that the language of the statute appears
to be addressed to the situations of children who must necessarily
look to their parent member for their support, who had no independ-
ent source of income, and who are dependent because of being in-
capable of supporting themselves due to a mental defect existing prior
to their 18th birthdays.

Section 1435 of Title 10, U.s. Code, provides in pertinent part:
Only the following persons are eligible to he made the beneficiaries of, or to

receive payments under, an annuity elected under this subchapter by a member
of the armed forces:

• * * * * * *
(2) The children of the member who are—

* * * * * * *
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(B) * * incapable of supporting themselves l)ecause of a * * * 1)IlySiCfll

incapacity existing before their eighteenth birthday * *

Concerning the effect- of receiving welfare and Social Security pay-
ments on the ability to support oneself, this Oflice defined the phrase
"incapable of supporting themselves" found in 10 U.S.C. 1435(2) (B)
as being equivalent to the phrase "inability to engage in any substan-
tial gainful activity" relating to the of 42 IT.S.C. 423(0)
(2). See 44 Comp. Gen. 551, 556 (1065). We do not believe that, in
the circumstances described in the submission, the receipt of welfare
or Social Security payments should be considered as constituting
"substantial gainful activity." Instead, this fact should be considered
as evidence of an inability to obtain and maintain suitable employ-
ment. Therefore, it is our view that- the claimant is fully qualified
as an eligible annuitant under the provisions of 10 U.S.C. 1435(2) (B),
and has been so qualified since the death of the member on Febru-
ary 8, 1970.

Concerning the amount- due the claimant, we should point out that
10 U.S.C. 1434 provides in part that the annuity is payable in equal
shares to, or on behalf of, the surviving children eligible for the
annuity at the time each payment is (hue, ending when there is no
surviving child. In deterfnining the amount due, consideration must
be given to the fact that on the basis of the record before us it appears
that there were three eligible beneficiaries from February 8, 1970. to
March 8. 1970, and two eligible beneficiaries from March 9, 1970, to
June 20, 1972. Therefore, the claimant would be entitled to one-
third of the total monthly -annuity payment due prior to March 8,
1970, and one-half of the total annuity payment due from March 9,
1970, to June 20, 1972. Beginning June 21, 1972, she is entitled to the
entire monthly annuity. We should also point out that the fact that
her share of the annuity was erroneously paid to her sisters does not
prevent payment to the claimant-. In this regard, under the concurrent
authority contained in 10 U.S.C. 1442, we agree in advance not to
object to waiver of recovery of the erroneous payments in this case.

Accordingly, settlement should issue in favor of the claimant, if
otherwise. correct.

'With regard to the request for specific guidelines in "blindness"
cases in determining the entitlement to RSFPP annuities, we stated
in 44 Comp. Gen. 551, 558 (1965) that:

Whether a child is capable or incapable of self-support for purposes of 10
t.S.C. 1435(2) (B) is a matter for determination from all the facts of the
particular case. * * *
Therefore, we will not issue specific guidelines for any type of physical
incapacity because it is our view that the particular circumstances
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of an individual's situation must be considered before a determination
can be made. as to whether a person's status may properly be viewed
as being within the scope of section 1435(2) (B).

(B—179859]

Pay—Severance——Effect on Subsequent Retirement Benefits

Regular Air Force officer who was removed from the active list under section
106 of Title I of Public Law 810, 80th Congress and who received severance
pay under that section is not barred from being retired under 10 U.S.C. 1331,
upon attaining age 60 so long as he is otherwise qualified to receive such retired
pay.

Pay—Severance——Recoupment—Exception
Where certain provisions of law governing separation from the active list au-
thorize severance pay, and require refund of such pay upon retirement, but
where other provisions such as 10 U..('. 3786 and 8786 do not state such require-
ment, in the absence of such a limiting statutory provision or a clear indication
of Congressional intent to the contrary refund of severance pay is not required
as a condition precedent to the receipt of retired pay under 10 U.S.C. 1331.

Pay—Retired—Effective Date—Subsequent Application Effect—
Sea grave Case.

Where a member who is otherwise entitled to retired pay under 10 U.S.C. 1331,
but who does not file application for such pay until svell after meeting age
requirement, on the basis of the holding in the case of Seagrave v. United States,
131 Ct. Cl. 790 (1955), and similar cases, such pay accrues from date of qualifi-
cation or on first day of any subsequent month stipulated in application for
such pay to begin, without regard to date such application is filed.

In the matter of receipt of severance pay and non-Regular retire-
ment pay, June 5, 1974:

This action is in response to a letter dated October 10, 1973, from
the Assistant Secretary of Defense (Comptroller), requesting an ad-
vance decision as to the entitlement of a service member to receive
retired pay under the provisions of Chapter 67 of Title 10, U.S. Code,
in the circumstances described in Department of Defense Military
Pay and Allowance Committee Action No. 492, which was enclosed
with the request.

The questions set forth in the Committee Action are:
1. Does the receipt of severance pay by a Regular officer removed from the
active list under Pub. L. 810, 80th Congress, 2nd Session bar his subsequent re-
tirement under 10 U.S.C. 1331 upon his attaining age 60, assuming that prior to
the receipt of such severance pay he had performed 20 years of service computed
under 10 U.S.C. 1332, and the last eight years of such qualifying service were
performed as a member of a category listed in Section 1332?
2. If the previous question is answered in the negative, is a refund of the
severance pay a condition precedent to his entitlement to retired pay under 10
U.S.C. 1331?
3. The former officer's date of birth is 29 June 1903. He has requested retired
pay to begin 15 August 1973. If he is determined eligible to receive retired pay,
what is the effective date pay is allowable?
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The discussion in the Committee Action states that the statute which
provides for readjustment pay for non-Regular officers released from
active duty (10 IJ.S.C. 687) provides in subsection (f) thereof that a
deduction of a portion of the readjustment pay received is required in
the event of later qualification for retired pay. however, the statute
which Provides for severance pay to Regular Air Force members re-
moved from the active list (10 U.S.C. 8786) is silent on this point.

In this regard, the discussion suggests that the distinction which
exists may be in the fact that a non-Regular who is released from active
duty involuntarily with readjustment pay under 10 U.S.C. 687 retaimis
his Reserve commission and may continue to earn credits toward re-
tirement under some provision of law, while a Regular member re-
moved from the active list is severed from all appointments and retains
no continuing status in which he can earn eligibility.

Generally, severance pay is paya1le to Regular officers of the uni-
formed services because of forced separation from the service for
various reasons, including failure of selection for l)rOmOtiolm anti
elimination because of unfitness or unsatisfactory performance of duty,
and who are otherwise ineligible to receive retired pay, in order to help
those who are separated to resettle in civilian circumstances.

Regular Army and Air Force officers are entitled to severance pay as
provided in 10 U.S.C. 3780(b) (2) and 8786(b) (2). Those subsec-
tions—-which were derived from section 106 of title I of the Army and
Air Force Vitalization and Retirement Equalization Act, approved
June 29, 1948, Cli. 708, 62 Stat. 1082—--provide in pertinent part:

(b) Each officer removed from theactive 1ist under this chapter shall—
* * * *

(2) if on that date he is ineligible for voluntary retirement under any law,
l)e honorably discharged in the grade then held with severance pay computed by
multiplying his years of active commissioned service, but not more than 12, by
one month's basic pay of that grade.
Severance pay is also authorized for Regular Army and Air Force
officers under subsections 3303(d) (3) and 8303(d) (3) of Title 10, U.S.
Code, in substantially the same language as that quoted above. [n
addition, similar severance pay provisions are contained in 10 U.S.C.
6395(g), 6401(b) and 6402(b) for certain Regular Navy and Marine
Corps officers.

In contrast to the above, severance pay benefits for Regular warrant
officers (10 U.S.C. 1167 (b) and (d)) and Regular Navy and Marine
Corps officers (10 U.S.C. 6382(c), 0383(f), and 6384(b)), provide.
basically that the acceptance of a lump-sum payment of severance
pay under any of the above sections does not deprive a person of any
retirement benefits from the ITnited States-. However, these sections
further provide that there shall be deducted from each of his retire-
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ment payments so much thereof as is based on the service for which he
has received severance pay payment until the total deducted equals the
amount of the lump-sum payment.

In 43 Comp. Gen. 768 (1964) we said that the legislative history of
the phrase "acceptance of a lump-sum payment under this section does
not deprive a person of any retirement benefits from the United
States," shows that its purpose was to establish that the payment of
severance pay would not bar an officer from later qualifying for any
other type of Government retirement, such as Reserve retirement under
Title III of Public Law 810, 80th Congress.

In 39 Comp. Gen. 360 (1959) which construed 10 U.S.C. 8303(d) (3),
a provision which as previously indicated contains language similar
to that in 10 U.S.C. 3786(b) ('2) and 8786(b) (2), we said:

* * * their eligibility for voluntary retirement or for retired pay under 10 U.s.c.
1331, and the computation of the amount of retired pay upon retirement, must
be regarded as being governe(l by the same provisions of law as those applicable
to other members of the Armed Forces serving in a similar capacity who have not
received severance irny prior to retirement, in the absence of some statutory pro-
vision requiring a different conclusion. * * *

Since the primary purpose for authorizing severance pay to Regular
officers is because of involuntary separation from service and to provide
a monetary cushion to help the individuals relocate and readjust to
civilian pursuits and since Congress has not imposed any restrictions
in 10 U.S.C. 3786 or 8786, it is our view that in the circumstances set
forth in the Committee Action, the paynient of severance pay would
not bar subsequent retirement under 10 U.S.C. 1331, nor would refund
of such pay be required as a condition precedent to entitlement to re-
tired pay under 10 U.S.C. 1331. Questions 1 and 2 are answered
accordingly.

With regard to question 3, the discussion in the Committee Action
stated that the officer completed the statutory service requisite for
retirement under 10 U.S.C. 1331 prior to his acceptance of a Regular
status in 1947 and that the only further statutory prerequisite to his
actual eligibility to receive retired pay was that he attain 60 years of
age. Further, that while he attained that age on June 29, 1963, he did
not file an application for retirement under 10 U.S.C. 1331 until
August 15, 1973.

In the case of Sea.g'ave v. UmtedA'tates, 131 Ct. Cl. 790 (1955), the
court held that retired pay under Title III of t.he act of June '29, 1948,
62 Stat. 1087, was payable from the date the plaintiff met the age
and service requirements for such pay even though he did not make
application therefor, a condition precedent under the statute, until
some time subsequent to such date. That principle was followed in
H,de v. U'nited States, 134 Ct. Cl. 690 (1956) and in Stevanim v.
United States, 138 Ct. Cl. 149 (1957).

564—361 0 — 75 — 3
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I 87 omp. Gen. 653 (1958) we stated with regard to these matters:
* * * hereafter we will follow the decision of the Court of Claims in the

Sea grave case as a precedent in the settlement of similar claims and we viIl not
question otherwise Proper payments of retired pay made in accordance with the
rule established by that decision. * * *

Therefore, in the situation where a member is otherwise fully quali
fled to receive retired pay for non—Regular retireiiient, but doeS not
file an application for such retired pay until well after lie has met the
age requirements, such pay still accrues from the date the member
qualifies by reason of age and service for such pay or on the first day of
any subsequent month stipulated by the member in his application,
without regard to the date of such application. See48 Coinp. Gen. ($2
(1969).

Question 3 is answered accordingly.

(B—180159]

Transportation—Automobiles—Military Personnel—Long-Term
Leased Vehicles—No Authority for Shipment

Member with motor vehicle under long-term lease is not entitled to shipnient of
leased vehicle overseas at Government expense since 10 tLS.C. 2634 and para-
graph M11000—1, Joint Travel Regulations, provide vehicle mmist be owned by
the memc)er, and a hmg-term lease is a jailment agreemneiit in which the lessee
is given possession, but the lessor retains ownership.

To the Secretary of the Army, June 5, 1974:
Further reference is made to letter, with attachments, dated Xo

vember 9, 1973, from the Assistant Secretary of the Army (Manpower
and Reserve Affairs), requesting a decision as to whether members of
the uniformed services, who are entitled to shipment of privately
owned vehicles, nmy ship long-term leased vehicles under the same
statute, section 2634, Title 10, IJ.S. Code. This request has beemi cs-
signed PDTATAC Control No. 73—50 by the Per l)iem, Travel and
Transportation Allowance Committee.

In his letter the Assistant Secretary states that the Judge Advocate
General, Department of the Army, is of the opinion that the concept of
a privately owned vehicle, under tile statute, does not include a leased
vehicle but that the Staff Judge Advocate, Military Traffic Manage-
mnent. and Terminal Service (from whom the request for a decision
originated), is of the opinion that a lessee of a vehicle has equitable
title, and thus a leased vehicle should be eligible for shipment under
the statute.

The statutory authority for the shipment of a motor vehicle is
contained in section 2634 of Title 10, TJ.S. Code, which provides:

(a) When a member of an armed force is ordered to make a change of perma
nent station, one motor vehicle owned by him and for his personal use or the
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use of his dependents may * * * he transported, at the expense of the United
States, to his new statioa * * . [Italic supplied.]

The above statutory authority is implemented in Chapter II of
Volume I, Joint Travel Regulations, paragraph M1000—1, which
states as follows:

* * * As used in this Chapter, the term "privately owned motor vehicle"
means any self-propelled wheeled motor conveyance owned by the member, in his
possession, and for use by the member and/or his dependents * * . [Italic
supplied.]

In the present circumstances, it appears that the vehicle is the
subject of a bailment agreement. In 8 Am Jur 2d, Bailments 16, it
is stated that:

* * * it is a generally recognized feature of bailments that possession of the
thing bailed is severed from ownership; the bailor retains the general owner-
ship, while the bailee has the lawful possession or custody for the specific purpose
of the bailment * * *

Further, in 8 am Jur 2d, Bailments 30, it is stated that:
* * * If the agreement is that the party who receives possession of the property

is to retain it for a definite period, and that if, at or before the expiration of
that period, he pays for the property, he is to become the owner, otherwise to
pay for its use, the transaction is merely a bailment and title to the property,
even as against creditors, remains in the bailor until the price is paid. * * *

This Office held in decision B—167036, February 18, 1970, that while
the word "ownership" may be used with several meanings, depending
upon the context, one of the accepted tests of "ownership" in its cus-
tomary sense is the right to dispose of, sell, convey, assign or give
away. In the present situation, the lessee of the vehicle would have no
right of disposal. If there were an option to purchase the vehicle
there would be no right of disposal until after the option was
exercised.

Among the attachments to the Assistant Secretary's letter is a
statement from the Military Traffic Management and Terminal Sew-
ice to the effect that a lessee under a long-term lease may be considered
as having equitable title to the motor vehicle and as such should be
considered to be an owner, citing as authority Powell v. Home In-
dernnity Company, 343 F. 2d 856 (8th Cir. 1965). In this case the
court had for determination the question of whether the company
which was using a leased vehicle was the owner within the meaning
of its liability insurance policy. In construing the word "owner" the
court stated that it should take the meaning most favorable to the
insured. It would thus appear that the Powell decision is limited in
its effect and is not for application to the question now before us.

Also, 19 Comp. Gen. 684 (1940) is cited in support of the acceptance
of equitable ownership under 10 U.S.C. 2634. That decision which in-
volved the right to reimbursement of mileage expenses of Govern-
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ment employees under a 1931 statute, stated the general rule that
equitable ownership is not controlling to establish right to mileage,
but that where the traveler had equitable ownership of an automobile
at the time of performance of official travel and registration of the
automobile used was subsequently changed to the travelefs name,
mileage was authorized in the interim period.

However, while equitable ownership has been considered sufficient
in the special circumstances indicated, a member who has use and pos-
session but not the right of disposal of a vehicle, i.e., a bailment, in
our opinion, is not an owner within the contemplation of 10 U.S.C.
2634.

Accordingly, it is our view that there is no legal authority for the
transportat:on of a long-term leased vehicle under 10 U.S.C. M$4.

(B—180313]

Compensation—Promotions-—Delayed—Freeze on ProlncDilons

Employee whose promotion was delayed as a result of the Presidvaii freeze
on promotions and administrative delay in perfecting promotion ree naaendat o m
due to erroneous view that Promotion could not be made until freeze wae lifted
is not entitled to a retroactive promotion pursua:kt to recommen,lat ion of a
Grievance Examiner because the error involved was the misinterpretation of in—
structions and the type of administrative error which vill permit a retroactive
promotion is an error which involves a ministerial action not accomplished
through inadvertence or a failure to implement mandatory provisions of laws and
regulations.

Compensation—Promotions-—Retroactive——Rule

Retroactive promotion of an employee as recommended by a Grievance Examiner
on the basis that eniployees similarly situated in other locations were pro:aot*al
may not be followed since employees are not entitled to identical treatment in
promotion actions compared to other employees.

In the matter of implementation of recommendation for retroactive
promotion, June .5, 1974:

This action concerns the question as to whether the Department of
Labor may properly implement the recommendations of a grievance
examiner that Mr. Elvin P. Donald, a l)epartment of Labor em)loyec,
be promoted retroactively with back pay.

The record indicates that on January 11, 1973, Mr. I)onald, while
serving as a OS—il Compliance Officer in the Denver Area Office of the
Kansas City Region of the Labor-Management Service Administration
(LMSA), completed his time-in-grade eligibility under then existing
1)epartment of Labor requirements for promotion in his career ladder
to the journeyman (GS—-12) level. A few days earlier, on January 3,
1973, his immediate supervisor had recommended him for advance-
ment to the 0-5—12 level and forwarded his recommendation to the
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LMSA regional office in Kansas City where the regional administrator
had authority to effect the promotion. At the time, throughout the
executive branch of the Government, there was in effect the President's
directive of I)ecember 11, 1972, announcing a temporary freeze on
hirings and promotions, which had been implemented in the Depart
ment of Labor by a memorandum of January 2, 1973, outlining pro-
cedures that would govern the freeze in that agency. This memorandum
provided certain limited exceptions to the freeze including an excep-
tion for the promotion of certain "career ladder" employees which was
applicable to Mr. Donald. The exception read as follows:
The only exceptions to the freeze with respect to * * * [career ladder] * * *
promotions are where the employee actually had assumed the higher level duties
and responsibilities and actually operated at the higher level for some time
prior to Dcceaber .11, 1972. "For some time" is interpreted as meaning for 30
days or more.

This exception to the freeze was further limited on February 8, 1973,
when the Secretary of Labor ordered that no departmental employee
would be placed in a position of GS—11 or above without prior approval
of the Office of the Secretary.

When the January 3 recommendation that Mr. Donald be promoted
was reviewed by the assistant. regional administrator at the LMSA
regional office in Kansas City, sometime in mid-January 1973, it was
determined to contain insufficient information and justification for
processing and was, therefore, returned to the Denver area office for
correction. The area office made the required amendments and resub-
mitted the promotion recommendation to the regional office in Kansas
City on January 22, 1973. From there, it was forwarded to the regional
personnel office for appropriate action, including a classification audit,
in accordance with departmeiital regulations.

On or soon after March 16, 1973, the. regional personnel officer at
the Kansas City Office requested the persominel sl)eciahst in the Denver
office to conduct a desk audit on work performed by Mr. Donald. The
desk audit. was conducted on March 22, 1973, a.nd the audit report,
which indicated that Mr. Donald had actually performed at the
higher classification level for 30 days prior to December 11, 1972, was
submitted to the Kansas City regional office. on April 16, 1973. Sub-
sequently it was forwarded to the regional administrator on April 18,
1973, while the restrictions on promotions were still in effect. Mr.
Donald was finally l)omoted on May 27, 1973, when it was known that
the Assistant Secretary of Labor for LMSA was about to lift the
restrictions that had delayed promotions. Apparently, some of the ad-
ministrative actions were not taken as expeditiously as possible
because Kansas City Region officials were under the mistaken impres-
sion that the freeze on promotions was applicable to Mr. Donald.
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Mr. Donald filed a grievance alleging that disparate treatment was
accorded him by the Kansas City Region of LMSAas ('oflhl)ared with
the treatment of compliance officers in similar positions in the other
five regions of LMSA and, therefore, lie contends that he. is entitled
to a retroactive promotion to the date of his promotion eligibility.

A grievance examiner was appointed amid a hearing was held on the
matter. Mr. Donald was represented by a representative of the National
Union of Compliance Officers (NUCO) Independent, his union, and
the Government was represented by a representative of LMSA,
Depart.nient of Labor. After considering time evidence submitted i)y
each side, the. grievance examiner made the. following findings and
recommendation:

The Grievance Examiner finds that there was disparate treatment and admin
istrative error in the matter of promoting Grievant Donald and that LMSA has
the right and the duty to make Mr. Donald's promotion retroactive with pay.

Therefore, the Grievance Examiner recommends that C C the promotion
of Grievant Donald to GS—12 he made retroactive from January 21, 1073, with
pay.

The. grievance examiner based his findings and recommendation, in
part, on his opinion that the grievant was subject to disparate treat
ment with regard to promotion in comparison with similarly situated
compliance officers in other regions of LMSA. He indicated that. an
employee has a " right to equal treatment under the law and
rules and regulations implementing collective representation, ] abor.
management relations, and the promulgation and enforcement o
Personnel policies in the federal sector should be respeeted, no less th.i'
the right of an employee to be free from discrimination on the basin
of race, and lie should be afforded appropriate remedy for infringement
of his right." The. examiner found support for this position in recent
court. cases that have provided remedies to Government eInl)loyees who
have been accorded discriminatory treatment on the basis of their
race. In this connection he cites Wa/ice, v. K7thdien,t. 357 F. Supp.
749 (1973), (Thainbers v. United State.', 196 Ct. Cl. 186 (1971), and
Aiiisonv. United States, 196 Ct. Cl. 263 (1971).

We believe the examiner has assigned a far broader meaning to
these cases than was ever intended by the court in citing then for the
proposition that. each Federal employee is entitled to precisely equal
or identical treatment vis-a-vis other similarly situated employees.
Those cases stand for the. much narrower principle. that Federal em
ployees are entitled to equal employment opportunities without dis
erimination because of race, color, religion, sex or national origin un(ler
the provisions of 5 U.S.C. 7151 and 42 U.S.C. '2000e4 et seq. In this
connection we. are not aware of any law or regulation that requires
the promotion of Federal employees in one office because emph)yecs
holding similar positions in other offices are promoted. Moreover, we
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point out that, wiule the Equal Protection Clause of the 14th Amend-
ment to the United Sta.tes Constitution prohibits arbitrary and capri-
cious distinctions, it does not require identical treatment among those
similarly situated. ilIilnot Co. v. Richardson, 350 F. Supp. 221 (1972).
Hence, we fiid no legal basis for the examiner's conclusion that Mr.
Donald is entitled to a retroactive promotion because employees in
other regions were promoted when they became eligible for promotion
while he was not.

The grievance examiner further supported his recommendation for
a retroactive promotion on the basis that the agency violated the
applicable requirements of its promotion plan by failing to consider

* * thepromotion of Grievant Donald as an exception to the freeze."
He cited subchapter 6—4, chapter 335, Federal Personnel Manual, as
authority in this connection. That chapter is primarily concerned with
merit promotions where, in response to a particular vacancy, the agency
must consider employees within a predesignated area for appointment
to the position. It also contains a discussion of corrective actions which
should be taken if the agency should overlook an employee within the
area since such action would constitute the procedural violation of
failing to consider an employee entitled to consideration. Further,
while that chapter and subpart A of part 335 of the Commission's
regulations (5 CFR 335.101—103) provide that agency promotion pro-
grams will be in conformity with law and Civil Service Commission
(CSC) regulations and instructions, nothing in those regulations or
instructions authorizes the retroactive promotion of employees based
on the failure of an agency to comply with CSC policies. In fact the
only remedies for employees who have not been promoted because
of agency error in following the CSC policies as discussed in chapter
335 of the Federal Personnel Manual are immediate prospective promo-
tion and first opportunity to be promoted if an opening for an immedi-
ate promotion is not available.

Finally, the grievance examiner based his recomemndation on his
conclusion that Mr. Donald would have been promoted on an earlier
date * * * except for inadvertent oversight of Management repre-
sentatives in the Kansas City Region * * " and expresses the
belief * * that the circumstances present such administrative error
as should be retroactively corrected under notions similar to those ex-
pressed in Comptroller General 1)ecisions #B—135656 dated May 19,
1958 [37 Comp. Gen. 774] and #B—133878, dated November 5, 1957
[37 Comp. Gen. 300] * *

The "inadvertent oversight" or erroneous application of administra-
tion which occurred in this case is not an administrative error which
will entitle Mr. Donald to a retroactive promotion. It has long been
the general rule that a personnel action may not be made retroactively
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effective so as to increase the right of an employee to compensation.
31 Comp. Gen. 15 (1951) 40 Id. 207 (1960); 52 Id. 631 (1973). EXCep
tions have been made to the rule where through hona fideadministra
tive error a 1)e.rSOIlIlel action was not effected as intended or where
an agency has failed to carry out written administrative regulations
having mandatory effect. 34 Comp. Gen. 380 (1955) ; 39 Id. 550 (1960);
B 173815, April 18, 1973.

The facts in the present case do not appear to satisfy either of
these exceptions. We. note that the LMSA regional administrator at
Kansas City had promotion appointment authority until February 8,
1973, when the Secretary of Labor ordered that approval l)e obtained
from his office before employees could be promoted to grades GS=i I
and above. Prior to February 8, 1973, however, the regional adminis
trator did not exercise his authority to promote Mr. 1)onald. Although
his decision not to expedite completion of the investigation, he con
siderecl necessary prior to effecting the promotion may have been
influenced by a belief that the promotioii WaS precluded by time freeze,
the fact is that the regional administrator did not have a present
intention to promote Mr. Donald at any time prior to February 8.
On the contrary Mr. Donald's case was treated, as if actions ])rerequisite
to promotion had not been accomplished until the desk audit of his
position was completed on April 16, 1973.

It has been long held that the power of appointment, is within the
discretion of the head of a department and in those to whom he has
delegated such power. It is an executive function which involves exer
cising the discretion of the executive. Wienheqv. United States,
425 F. 2d 1244 (1970), Tieney v. UnitedStates, 168 Ct. Cl. 77 (1964).
Where agency action is by law committed to agency discretion, the
standard to be applied by the reviewing authority in reviewing the
action of the agency is whether the actions are arbitrary,
capricious, an abuse of discretion or otherwise not in accordance with
law. rluitcd States' v. Waii'ei', 409 F. 2d 477 (1969), Warien Jai?1 V.
(lamp, 396 F. 2d 5 (1968). Arbitrariness and capriciousness exist
only if the agency action lacks a rational basis. Pace Co., Die sIn of
Anibac Inthisties, Inc. v. Deiartinent of the Arnty of t1u United
States, 344 F. Supp. 787, case remanded 453 F. 2d 898, cert. denied 405
ILS. 974 (1971).

Our review of the facts in this case does not indicate that the. artioims
of the, LMSA regional administrator at Kansas City with regard to
Mr. Donald's promotion were. arbitrary, capricious, an abuse. of (liS
cretion or otherwise not in accordance with law, notwithstanding the
fact that most other similarly situated compliance officers in other
regions were promoted during the period in question.
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Comptroller General decisions B—135656 and B—13388, suln'a, cited
by the examiner as cases permitting the retroactive correction of ad-
ministrative error, involved the inadvertent delay of agency officials
in performing the ministerial action of awarding within-grade pay
advancements to qualified employees entitled to such advance-
ments under applicable regulations. These cases are differentiated from
the present situation since agency discretion to appoint an employee
to a higher grade was involved and the delay iii promotion was
caused by the decision to obtain additional information concerning
Mr. Donald's qualifications and the President's freeze order.

Accordingly, it is our view that there is no authority under which
the Department of Labor may retroactively promote Mr. Donald as
recommended by the grievance examiner.

(B—177512]

Contracts—Protests——Contracting Officer's Affirmative Responsi-
bility Determination—GAO Review Discontinued—Exceptions—
Fraud

Allegation of noncompetitive practices because of communality of ownership
and financial interests between two bidders is referred to Defense Supply Agency
for consideration in accordance with Armed Services Procurement Regulation
(ASPR) 1—111 and ASPR 1—600. General Accounting Office (GAO) has dis-
continued practice of reviewing bid protests of contracting officer's affirmative
responsibility determination, except for actions by procuring officials which
are tantamount to fraud, and GAO has no authority to administratively debar
or suspend other than for violations of Davis-Bacon Act, which is not relevant
here.

In the matter of United Hatters, Cap and Millinery Workers Inter-
national Union, June 7, 1974:

The United Hatters, Ca.p and Millinery Workers International
Union (hereinafter referred to as the Union), has submitted cor-
respondence purporting to establish a communality of ownership and
financial interests between Propper International Hat Company
and Society Brand Hat Company and the occurrence of certain non
competitive practices. The Union requests this Office to institute appro-
priate action to effect imposition of penalties upon the above-named
corporations, to deny them "further fruit of their illegal associa-
tion and combination" and to hold them ineligible for future Govern-
ment contracts.

The Union notes that although this Office reviewed a 1972 procure-
ment (IFB No. DSA100—72—B—1543, issued by the Defense Supply
Agency (DSA)), and did not find an adequate basis for ques-
tioning the validity of the contract awarded to Propper, we advised
that we would consider the matter further upon the submission of
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evidence showing a communality of ownership or financial interests
1)etween the corporations. B—177512, February 23, 1973. The Union
further states that 1)0th fIrms have submitted bids on at least one
recent solicitation (DSAIOO 74—13—1223) which has yet to be awarded.

In essence the. correspondence questions the responsibility of the,
above-named corporations and their eligibility for contract awards.
However, this Office has discoutmued its prior prieti'e of reviewing
l)id protests involving a contracting officer's affirmative determination
of responsibility of a prospective contractor since any such
determination is largely within the discretion of the. procuring officials
who must suffer any difficulties experienced by reason of the con-
tractor's nonresponsbility. If pursuant to the applicable regulations
the contracting officer finds the l)rOpoSec! contractor responsible, we
do not believe the finding should be disturbed except for actions by
procuring officials which are tantamount to fraud. (See J?Teeo Jnthm-
tries. Inc. v. United States, decided February 20, 1974, United States
Court of Claims No. 173—69, wherein the court, in reviewing a disap
pointed bidder's claim for bid preparation expenses, observes that
criteria for determining bidder responsibility "are not readily
susceptible to reasoned judicial review.") The allegations of noncom-
petitive practices because of communality of ownership and financial
interests concern matters which are properly for consideration pur-
suant to agency debarment and suspension procedures, as l'-
vided in Armed Services Procurement Regulation (ASPR) 1—600,
and the reporting procedures in ASPR 1—111. This Office has no
authority to administratively debar or suspend except for viola-
tions of the Davis-Bacon Act (40 U.S. Code 276a—2) which is not
relevant to this case.

Accordingly, we are referring this matter to DSA for consideration
and appropriate action in accordance with the above regulations.

(B—180460]

Bidders—Qualifications—Capacity, etc.—Plant Facilities, etc.
Review of record concerning determination of bidder's nonresponsibility to per-
form contract for provision of hard copies and microfiche of educational litera-
ture indffcates that although bidder hns equipment capability, with exception of
backup copier, contracting officer's finding on this responsibility factor, as well
as finding that bidder lacks necessary personnel, is not patently unreasonable.

Contracts—Specifications—Failure to Furnish Something Re-
quired—Invitation to Bid Attachments
Bid which omits pages of invitation for bids containing material provisions. hut
which on page 1 contains Standard Form 33 "Solicitation" and 'Offer" clauses,
indicates it is page 1 of 13, and which on page 2 acknowledges all four ameii&
ments which altered every page of schedule contained in and work scope at-
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tached to 13 pages of solicitation as originally &ssued, is responsive because it
clearly identifies complete solicitation and clauses contained or referenced there-
in are incorporated by specific reference in bid.

Bids—Qualified—Letter, etc.—Listing Production Facilities
Cover letter included with bid which lists bidder's production facilities in sev-
eral cities and describes new facility to be opened in Washington, D.C., i respon-
sibility information which does not qualify or condition bid or limit basis of re-
sponsibility determination.

Bidders—Qualifications.——Manufacturer or Dealer—Administrative
Determination—Labor Department
Bidder's qualification as "regular dealer" or "manufacturer" under Walsh-
Henley Act is determination vested in contracting officer, subject to final review
by Department of Labor, and General Accounting Office is without authority to
review; and where bid repreents bidder is "regular dealer," protester's con-
tention that bidder actually is "manufacturer" provides no basis to question bid
responsiveness.

Contracts—Protests——Timeliness

Where contention in protester's comments on administrative report challenging
propriety of film types specification in solicitation for distribution of hard copies
and microfiche of educational literature is presented to General Accounting
Office (GAO) 3 months after agency denial of protest on same issue and sub-
sequent bid opening, it is untimely because issue wa not brought to GAO's at-
tention within 5 working days after adverse agency action; to extent issue of
propriety of diazo film might be regarded as being raised initially in comments,
it is untimely since alleged solicitation impropriety was apparent and should
have been raised before bid opening.

Contracts—Specifications—Adequacy—Minimum Needs Standard

Since no reason is presented why protester did not bring objection to film types
specification to General Accounting Office's (GAO) attention until 3 months
after hid opening, no good cause is shown wily issue should now be considered;
nor is is$ue significant, since it merely involves propriety of agency's determina-
tion of minimum needs and drafting of specifications, and application of GAO
standards of review to present facts does not involve procurement principle of
widespread interest.

Contracts—Protests——Timeliness——Limitations

Protester's objection to General Accounting Office's bid protest timeliness rules
is without merit since, as indicated in preamble to 4 CFR 20, rules represent
tested and proven principles providing parties fair opportunity to present cases
consistent with need to resolve protests in reasonably speedy manner.

In the matter of Leasco Information Products, Inc.; Computer
Microfilm International Corporation; Educational Facilities Center;
Xerox Corporation; Bell & Howell, June 10, 1974:

We have considered the protests of Leasco Information Products,
Inc. (Leasco), and Computer Microfilm International, Corp. (CMIC),
under invitation for bids (IFB) NIE—B—74--0001, issued by the Na-
tional Institute of Education (NIE), I)epartment of Health, Educa-
tion, and Welfare (HEW). Each bidder has protested against award
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to any bidder other than itself. In addition, we have had the, bend it
of written comments submitted by representatives of three other
bidders---Educational Facilities Center (EFC), Xerox Corporation,
Xerox University Microfilms (Xerox), and Bell & HcweiI, Micro
Photo Division (Bell & howell). Also, representatives of the five
parties and the agency presented their views orally at a conference on
the protest requested by counsel for Leasco and held at our Office on
April 8, 1974. The controversy essentially involves a question of
which of these five bidders is the low responsive, responsible, and
otherwise qualified bidder for this procurement. rib the extent neces-
sary, the specific contentions of the parties will be (liScuSsC(l in detail
in a seriatim review of the bids, beginning with the lowest.

The IFB was issued on October 10, 1973. As amended, the solicita-
tion invited bids on a fixed-price requirements type contract for the
operation of the ERIC T)ocument Reproduction Service (ET)RS) for
a 1-year period, with options for 2 succeeding year& ERIC is the Ed-
ucation Resources Information Center, an international system with
the primary purpose of acquiring, selecting, processing and dissem
mating significant R&D and related educational literature. EDRS,
one of the components of this system, involves the provision, either in
microfiche or hard copy format, of the full text of reports cited in
the journal "Research in Education." In short, the work involves hot Ii
the preparation of microfiche and hard copies of educational litera-
ture and the mailing of this material in response to orders received
both from the Government and from private parties.

Six bids were opened on January 11, 1974, and the bid prices were
evaluated with the following results:

1. EFC $201,237.00
2. CMIC 299, 101. 50
3. Xerox 311, 985. 00
4. Bell & Howell 329,447. 00
5. Leasco 338, 817. 50

6. Microform Management Corp 396,628. 00

The contracting agency has determined that CMIC is the low re-
sponsive, responsible, and otherwise qualified bidder. Award to CMIC
is being withheld pending our decision on the protests.

13y letter of January 18, 1974, Leasco protested to our Office against
award to any other concern. In regard to EFC, Leasco contended the
apparent low bid was null and void, as well as nonresponsive; that
EFC did not meet the necessary qualifications under the Walsh-Healey
Act; and that its responsibility was questionable. In addition, Leasco
questioned EFC's certification in its bid that it was a small business
concern.
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Subsequently, the contracting officer determined that the EFC bid
was responsive and was not null and void as contended by Leasco.
The contracting officer also determined that EFC qualified under the
Waish-ilealey Act as a "manufacturer." As to EFC's small business
size status, the contracting officer requested the Small Business Ad-
ministration (SBA) regional office in Chicago for a formal size deter-
mination. The SBA regional office determined that EFC was other
than a small business concern. This determination was appealed to the
SBA Size Appeals Board and was upheld in a decision of May 8, 1974.
As to EFC's responsibility, the contracting officer has made a determi-
nation that the low bidder is not a responsible prospective contractor.

Notwithstanding the determination that EFC was nonresponsible,
the contracting officer has requested our Office to decide the issues
relating to the responsiveness of EFC's bid on the basis that if EFC
was determined by the SBA Size Appeals Board to be a small business
concern, a certificate of competency might conceivably be issued over-
turning the contracting officer's determination of nonresponsibility.
Since this is no longer a possibility, and since, for the reasons which
follow, we uphold the contracting officer's determination of EFC's
nonresponsibility, we do not find it necessary to consider the issues
reThting to the responsiveness of EFC's bid.

Both Leasco and CMIC have contended that the low bidder is not a
responsible prospective contractor. Counsel for Leasco stated on infor-
mation and belief that EFC may not have the required technical,
managerial and financial capabilities to perform in a timely manner.
These views have been echoed by counsel for CMIC, who doubts that
EFC has the personnel, facilities, or financial capability to perform
a contract for sophisticated reproduction of a large volume of docu-
ments. Both protesters point to the large disparity between EFC's bid
price and the other bid prices as indicating that the low bidder may
not have comprehended the scope of the contract.

On January 21, 1974, a site visit was made at EFC by a team of five
Government representatives, including the contracting officer. Among
other things, the team investigated EFC's equipment and personnel.
Subsequently, the contracting officer on March 1, 1974, made a deter-
mination pursuant to section 1—1.1204—1(b) of the Federal Procure-
ment Regulations (FPR) that EFC was nonresponsible. The con-
tracting officer stated the basis for the determination was that EFC
did not have the equipment and personnel capacity to perform ade-
quately and/or meet the required production schedules.

It is reported that the determination was orally communicated to
EFC's counsel on March 1, 1974. However, the matter was apparently
held in abeyance because the preliminary issue of whether EFC quali-
fied as a "manufacturer" under the Waish-Healey Act (41 U.S. Code
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35 note) had to be resolved. By letter of March 14, 1974, with en
closures, counsel for EFO submitted to the contracting officer infor
mation in support of its contention that it is a "inamifacturer." Some
of this inforinatioii also had a bearing on the question of EFC's
responsibility.

In a letter dated March 30, 1974, to EFC, the contracting officer
reversed his determination regarding EFC's nonqualification as a
"manufacturer." By a separate letter of the same date to EFC, the
contracting officer stated that after a thorough review of th record,
he had made a final determination of EFC's nonresponsibihty. This
letter listed a number of deficiencies in EFC's CqUi)fl1eflt afl(i
personnel.

EFC's counsel replied to the determination of nonresponsibility
by letter dated apparently April 5, 1974, to th contracting officer, a
copy of which was provided to our Office on April 8, 1974. Counsel
claimed that the cited deficiencies did not have to be corrected, since
no such deficiencies ever existed. The letter concluded:

* * I therefore ask you to reverse your decision and declare EFO a respon
siblo contractor. If you decide not to reverse your decision regarding E1'("s
responsibility, I hereby appeal your decision to the United States Government
General Accounting Office as arbitrary and capricious.

We have since been informally advised, both by the agency and
EFC's counsel, that the contracting officer has considered the material
presented by EFC in the above letter. However, the contracting officer
has not reversed his determination of nonresponsibility.

One of the important elements of a bidder's responsibility is the
capability to perform in accordance with the requirements set forth
in the solicitation, which includes such factors as equipment and
personnel. Resolving this question of fact necessarily involves the
exercise of a considerable range of judgment and discretion by the
contracting officer. 43 Comp. Gen. 228, 230 (1963). It is not the func
tion of our Office to determine whether EFC has demonstrated a
capability to perform this contract; rather, our function is to review
the record to determine whether the contracting officer's exercise of
judgment and discretion in finding EFC nonresponsible was reason
able under the circumstances. In this regard, we have stated in prior
cases that a contracting officer's determination of responsibility or
nonresponsibility 'will not be disturbed absent a reasonable basis there-
for. 51 Comp. Gen. 233 (1971) ; 45 id. 4 (1965).

We have reviewed the record supporting the administrative deter-
mination of nonresponsibility, as supplemented by opposing counsel
and disputed by counsel for EFC, and we have concluded that the
contracting officer's determination in this regard represented a reason-
able exercise of procurement discretion. Though we believe that EFC
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has made out a case supporting its contention that it has, or has the
ability to obtain, equipment adequate to the fulfillment of the contract,
we can, at the same time, appreciate the contracting officer's concern
regarding EFC's backup copier capability since the backup copier—
because of its location—may not meet the heavy daily volume of work.
The contracting officer's decision on this responsibility factor (FPR
1—1.1203—2 (a) (2)) is based on sufficient facts and findings which raise
doubt as to the ability of EFC to perform properly under the produc-
tion constraints of the solicitation and while we may not share entirely
this doubt, we cannot say that the decision is patently unreasonable.

On the other hand, the contracting officer has established, to our satis-
faction, the basis for his conclusion that EFC does not have the neces-
sary personnel to perform the contract work in an adequate and timely
manner. We are of the opinion that the contracting officer, and other
officials of the agency having procurement responsibilities, who must
bear the brunt of difficulties that may be experienced during per-
formance, are in the best position to judge the quantity and quality
of personnel necessary to perform the work contemplated by the soli-
citation. In view of these facts and considerations, together with the
fact that the contracting officer twice reconsidered his determination
but was unable to resolve his doubts and find EFC responsible, we can-
not say his decision was without a reasonable basis; rather, his decision
comported with FPR 1—1.1202(d) providing:

$ * * Where a contracting officer has doubts regarding the productive capacity
* * * of a prospective contractor which cannot be resolved affirmatively, the
contracting officer shall determine that the prospective contractor is nonre-
sponsible.

As for the second low bidder, CMIC, Leasco and Bell & Howell
have contended that its bid is nonresponsive, and that it is a nonrespon-
sible prospective contractor.

Leasco and Bell & Howell first contend that the CMIC bid is non-
responsive because it did not include various pages of the solicitation
which contained material terms and provisions. Second, Bell & Howell
points to a letter submitted with CMIC's bid which made reference to
a CMIC production facility in Washington, D.C. Bell & Howell views
this letter as creating a reservation concerning the ability of CMIC to
perform and as calling into question the responsiveness of the bid. Bell
& Howell believes the letter creates doubts as to whether acceptance of
the bid would result in a binding contract and argues that a doubtful
bid is nonresponsive and should be rejected. Third, Leasco contends
that CMIC's certification in its bid that it is a "regular dealer" renders
the bid nonresponsive because the total bid (including the cover
letter) indicates that CMIC intends to be a "manufacturer." In addi-
tion, Leasco argues that CMIC is not a "regula; dealer" as that term is
defined in the Federal Procurement Regulations.
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We will first consider the contention that the CMIC bid is nonre-
sponsive because of failure to include certain pages from the solicita-
tion. In this regard, it is necessary to describe in some detail the coil-
tents of the IFB, us amended, and CMIC's bid.

The "TABLE OF CONTENTS" at page 5 of the IFB indicates
that the solicitation consisted of the following:

Cover Page—(SF—33)
Representations and Oertifications—( SF—33—p. 2)
Solicitation Instructions and Conditions— ( SF—33A-pp. 3—4)
Schedule—(pp. 3—14 [sic])
General Provisions— ( SF—32)
Scope of Work—(Enclosure I)

Also, page 1 of the IFB SF33, indicates in block 4 at the top of the
page that it is page 1 of 13 and contains the following language in
block 9 under the heading "SOLICITATION":

tAll offers are subject to the following:
1. The attached Solicitation Instructions and Conditions, SF 33—A.
2. The General Provisions, SF 32 11/69 edition, which is attached or incor-

porated herein by reference.
3. The Schedule included below and/or attached hereto.
4. Such other provisions, representations, certifications, and specifications as

are attached or incorporated herein by reference. (Attachments are listed in the
Schedule.)

Further down the page, the "OFFER" portion of SF 33 states:
OFFER (NOTE: Reverse Mu8t A18o Be Fully Completed By Offerer)

In compliance with the above, the undersigned offers and agrees, if this offer
is accepted within — calendar days (60 calendar days unless a different period
is inserted by offeror) from the date for receipt of offers specified above, to fur-
fish any or all items upon which prices are offered, at the price set opposite each
item, delivered at the designated point(s), within the time specified In the
Schedule.

In addition, section XXI of the IFB, page 13, stated:
The following General Provisions, except as expressly modified elsewhere

in this Schedule, are incorporated herein by this reference with the same force
and effect as if set forth herein in full: (1) Standard Form 32 (Nov. '69)
entitled "General Provisions (Supply Contract)," (2) Tax Clause.

Standard Form 32, General Provisions (Supply Contract), consists
of four pages of provisions. The following page, wit-h the heading
"General Provisions Page 5," was entitled "TAX CLAUSE FOR
FORMALLY ADVERTISED CONTRACTS (See Federal Procure-
mont Regulations, Subpart 1—11.4 Regarding Use.) FEI)ERAL,
STATE AND LOCAL TAXES." At the bottom of the page, this
form bears the notation "HEWT—328." This page was followed by
enclosure I, the Work Scope, which consisted of 10 pages of material
describing EDRS.

The IFB was amended four times. Amendment No. 1, dated Octo-
ber 30, 1973, made administrative and substantive changes and in-
cluded attachment "B" which changed the bid evaluation method in
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section XX of the IFB. Amendment No. 2, issued on November 14,
1973, noted, in part, that the schedu]e pages "' * * have been con-
siderably altered per Amendment No. 1 to the extent that the number
of pages cannot now be listed as a specific quantity." Amendment No.
3, dated December 19, 1973, also made substantial changes and amend-
ment No. 4, of December 27, 1973, corrected a clerical error in amend-
ment No. 3.

OMIC submitted a bid which, excluding its cover letter, consists
of seven pages: the cover page SF 33; page 2 of SF 33; pages 6 and 7
of the Schedule; and pages 2, 3 and 4 (schedule of prices for the initial
12-month award period and the 2 option years) of attachment "B,"
included in amendment No. 1. On page 2 of SF 33, the bidder acknowl-
edged the receipt of all four amendments.

Leasco argues CMIC's bid is nonresponsive because of its failure to
include the SF 32 General Provisions, the HEW Form 328, and the
Work Scope. It is stated that since these pages contain material pro-
visions, acceptance of the bid would not bind CMIC to all the material
terms and provisions of the contemplated contract. Leasco notes that
while the table of contents on page 5 of the IFB lists the General
Provisions and lVork Scope, there is no specific reference to the taxes
clause in HEW form 328. Nor is the Work Scope specifically refer-
enced in th table of contents by its complete title. Counsel for Leasco
cites B—172183, June 29, 1971, as determinative of the nonresponsive-
ness of CMIC's bid.

Counsel for Bell & Howell has argued, first, that the IFB placed
bidders on notice that. bids were to conform exactly to the invitation.
At page 11 the IFB states in part:

* * * Failure to bid on all items or any other omission, obliteration or altera-
tion to these specifications or the order and manner of submitting the prices
herein may be reason for Rejection, of Bid.

Counsel contends that since CMIC's bid did not conform exactly
to the IFB, it must be rejected on this basis alone. Second, it is argued
that since the IFB states at page 5 that failure to agree to the "Cer-
tification of Nonsegregated Facilities" clause will render the bid non-
responsive, and since CMIC did not return this page, its bid must be
found nonresponsive on that basis.

Third, counsel for Bell & Howell contends that even if the IFB had
not required exaet compliance in bidding, CMTC's bid is nonrespon-
sive since, under the standards established by our Office, its bid failed
to return material provisions. Counsel cites 49 Comp. Gen. 289 (1969),
id. 538 (1970), and B—169594(1), October 27, 1970, for the general
proposition that an incomplete bid may be considered responsive only
if it includes the SF 33 cover page as well as an exact listing specifi-
cally incorporating all omitted pages by reference. Counsel contends

54—36i 0 — 75 — 4
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that such incorporation is absent in CMIC's bid afl(l 1)OifltS out that
it is virtually impossible to find an incorporation of all missing pages
of the present invitation, since amendment No. 2 itself acknowledged
that the IFB had been so altered that it was nt possible. to list the.
number of pages as a specific quantity. Like Leasco, counsel also cites
B—172183, supia.

Wesee no basis for Bell & Howell's contention that the IFB required
bids to conform exactly to the invitation. The above-quoted l)1Ovi'11
rorn page II of the IFB, &iipia, is clearly permissive rather than
mandatory in its terms. In the absence of such a requirement, the
general rule is that where a bidder fails to return with his bid all of
the documents which were part of the invitation, the bid must be Sill)
mitted in such form that acceptance would create a valid and binding
contract. requiring the bidder to perform in accordance with all of the.
material terms and conditions of the invitation.

In 49 Comp. Gen. 289 (1969), the bidder submitted a bid "in coin-
pliance with the above," that is, in compliance with the Solicitation
Instructions and Conditions, the General Provisions, the Schedule, and
such other provisions, representations, certifications, and specifications
as were :ncorporated by reference or listed in the Schedule as attach-
ments. Also, in that decision the bid included that portion of the. Scheci-
iile entitled "Composition," which idehtified in detail all of the various
conditions, provisions, schedules, certficates and other documents com-
prising the terms of the contract to be awarded. In view of these facts,
we held that such references in tile bid clearly operated to incorporate.
all of the invitation documents into the bid and that award to the
.lndder would theref ore bind him to performance in full accord with
tile cofl(litions set out in the referenced documents.

In 49 Comp. Gen. 538 (1970), where the bidder submitthd at least
two pages of tile Schedule which made reference to the material pro-
visions of the IFB, it was found that such references operated to in-
corporate tile essential invitation documents into the. bid.

A similar result was reached in B-169594, supi'a, where the bidder
acknowledged receipt of nine amendments, which identified the ma-
terial parts of the IFB by name and number as well as many of tile
individual provisions, thus manifesting the bidder's intent to be bomid
by the IFB as amended and to comply with all the. material l)rovisions
of the contemplated contract.

In B—170014, October 15, 1970, the bid included the SF 33 with the.
"Solicitation" and "Offer" clauses referred to previously; however, it
failed to include pages 5 and 6 of the solicitation, which containeol
numerous material terms, including clauses Su)p1emei1tiflg and modi-
fying SF 32 and SF 33A. The decision stated:
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' * * The question then arises whether there is some evidence in the Gorrn'1l
bid, or language in those portions of the invitation submitted with its bid, that
would incorporate the above provisions into the corporation's bid. In this con-
nection we note that the entire invitation package consisted of 2R pages num-
bered in sequence. Gornehl executed the "Offer" portion of the Standard Form 33
used in the solicitation, and included that form with its bid. The solicitation was
specifically identified, by tiumber and date and place of issuance, at the top of the
faceslieet of the form, and as being comprised of 28 pages which designated the
facesheet as 'Page 1 of 28." Since Gornell's bid clearly identified the complete
solicitation to which it responded as consisting of 28 pages all of the 28 pages
of the invitation and the clauses contained or referenced therein were, in our
opinion, incorporated by specific reference in the bid documents as signed and
submitted by Gornell. Such documents should therefore be considered as evidenc-
ing Gornell's intention to l)e bound by all of the substantive terms and
conditions of the IFB. See 47 Comp. Gen. 680 (1968).

However, in 13—172183, supra, the decision relied on by both Leasco
and Bell & HowelL the solicitation did not contain the SF 33 "Solici-
tation" and "Offer" clauses or similar languageS. While the first page
of the bid did contain the language "Subject to the terms and condi-
tions herein, the undersigned offers to lease * * we found that
there was a substantial question as to whether the "herein" referred to
the provisions of the solicitation as issued or to the provisions returned
with the bid. Since there was no clear indication that the bidder in-
tended to be bound by all of the material of the solicitation,
the bid was found to be nonresponsive.

In the present case, the contracting officer found CMIC's bid to be
responsive for the following reasons:
Quite simply, the lowest three bidders are responsive because it is the B—170044
case, not the B—172183, that matches this IFB. The Bell & Howell protest,
presumably realizing this, attempts to make a distinction from B—170044 because
while "Scope of Work—(Enclosure I)" is referenced on Page 5 of the
solicitation, it is not identified clearly enough by title or pagination to adequately
insure that the lowest three bidders knew what they were bidding on.
In this regard, NIE agrees with CMIC's counter-argument (on Pages 7--S of their
response) that references in the 13 pages of this IFB to "Scope of Work" and
"Tax Clause." could mean nothing other than the "Work Scope for the Operation
of EI)RS" and the only tax clause required by the Federal Procurement Regu-
lations in a procurement of this kind (FPR 1—11.401—1).
The contention that the bidders might not have known what they were bidding
on can mare affirmatively he eliminated by outlining some of the peculiarities
of this invitation. All bidders acknowledged receipt of all four amendments. The
amendments, where over 1 page, have the same page indicator block
(i.e., Page 1 of —) as Standard Form 33 does. These amendments have changed
every page of the original scope of work, including it Table 1, and pages
5 through 13 of the. original schedule. Thus, all bidders had to be on notice of any
possible omissions in any part of the original bid package sent to them. * * *

We agree with the contracting officer's decision that CMIC's bid is
responsive. Admittedly, the present factual situation differs from the
facts in B—170044, where the 28-page solicitation had apparently been
undisturbed by 'any amendments. however, the basis of the B—170044
holding that the bid identified the complete solicitation to which it
responded and that the clauses contained or referenced therein were



942 ncis OF T COTROLLER GEBL

incorporated by specific reference in the bid submitted is applicable
here. By acknowledging on page 2 of its bid the receipt of all four
amendments, CMIC first of all bound itself to comply with all of the
material terms set forth in the amendments. B—176462, October 20,
1972. In addition, since the amendments changed every page of the
original schedule and work scope, the acknowledgments served to iden
tify the complete solicitation to which the bid responded, regardless
of what the exact number of pages in the solicitation, as amended, may
have been. Uf. B—109594, supra. TTnder these circumstances, as in
B—170044, the climses either contained in or referenced in the complete
solicitation were incorporated by reference in the bid.

'In regard to the contentions that the "Work Scope" is not sufficiently
identified in the solicitation, we agree with the contracting officer that
the reference to "Work Scope" at page 5 of the solicitation could
reasonably be regarded as referring only to the Work Scope for the
operation of EDRS. In any event, at page 3 of amendment No. 1 the
provision is identified by its full title. As for the tax clause, it appears
that FPR subpart 1—11.4 provides only one basic type of tax clause
which must be used in advertised procurements. See FPR 141.4O1—1
(c). This was the clause included in this solicitation. Again, the identi
fication of the provision is clear.

We see no merit in Bell & Howell's contention that the CMIC bid is
nonresponsive because of failure to agree to the Certification of Non
segregated Facilities clause. Tjnder the language of that provision,
off erors * * will be deemed to have signed and agreed to the provi
sions of the 'Certification of Nonsegreguted Facilities.'" Thus, by
signing its bid, CMIC indicated its agreement that it will not segregate
its facilities. Moreover, it appears to us that the later language in the
clause, "Failure * * * to agree * * * will render his bid or offer non
responsive * *,' has reference to an ancillary statement or indicatioii
in the bid which raises a question of possible nonagreement notwith
standing the bid signature. Such is not the case here.

As for the cover letter submitted with CMIC's bid, it stated in per
tinent part as follows:
Enclosed is our bid for this solicitation.
We are a well established microfilm service company with production facilities in
the following cities: Atlanta, New York, Indianapolis, Boston, hartford all(1
Houston.

In addition, we will have a new facility operating in the Washington area by
March 1974. It will have modern equipment and experienced staff for all the
microfilming and copy production requirements of this contract. This includes,
cameras, processors, duplicators, quality control and other production equipment.
It is our intention to support the Sale of E.R.I.C. publications in new micro-
publishing ventures.
3M Company has the majority interest in C.M.I.C.
We will be happy to present our capabilities in detail.
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We do not read this letter as qualifying or placing conditions on the
bid. We agree with the contracting agency that it merely provides
information concerning CMIC's responsibility as a prospective
contractor.

In this regard, Leasco contends that the cover letter indicates that
CMIC intends to use the Washington, 1).C., facility for performance
of the contract. Leasco argues that CMIC's responsibility and qualifi-
cation under the Walsh-llealey Act must be judged on the basis of its
Washington facility's capabilities as of the time of bid opening.

As a general rule, a determination of responsibility is to be based
upon all information available to the contracting officer at the time of
award, rather than only upon the information submitted with the bid.
See 41 Comp. (len. 302 (1961). In the present case, we see no reason
why the cover letter should have the effect of limiting the findings of
a responsibility determination to the possible use of CMIC's Wash-
ington facility to the exclusion of its other facilities.

As for CMIC's qualifications under the Walsh-Ilealey Act and
Leasco's contention that CMIC is not a "regular dealer," such deter-
minations are vested in tlìe contracting officer, subject to final review
by the I)epartment of Labor, and our Office is without authority to
review them. B—179509, 13—179518, November 6, 1973; 13—179518, Jan-
uary 23, 1974. Any disagreement on Leasco's part as to the contracting
Officer's determination that CMIC is a "regular dealer" should he
brought to the attention of the 1)epartment of Labor. Furthermore, we
see no basis to regard the "regular dealer" representation in CMIC's
l)id as one affecting its responsiveness.

In its letter of April 8, 1974, commenting upon the administrative
report, counsel for Leasco preseiits an additional argument—that two
of the three film types for microfiche specified in the IFB '" * may
be totally unacceptable to a substantial portion of the prospective
purchasers of microfiche under any contract to be awarded on this
IFB."

Counsel points out that the IFB originally provided that a con-
tractor could, at its option, use silver halide, diazo, or vesicular film, and
that the film type had to be specified in the bids. Leasco states that upon
receipt of the IFB, it discnssecl this matter and other complaints with
NIE, and that it advised NIE that " * * vesicular film probably
would be unacceptable to the library community but that most bidders
in this competitive situation wonld he forced to bid on the basis of
nsing time least expensive vesicular film." Leasco states it requested
NIE to amend the IFI3 to exclude vesicular film, and that, while
amendInents Nos. 1 and 2 resolved sonic of the complaints raised by
Leasco, they did not change the film types specification.
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On November 29, 1973, Leasco submitted a lengthy written protest to
NIE.Leasco objected, ntei' alia, to the film types specification. In Sec
tion IX of the, letter, Leasco objected 011 the basis that the three film
types vary in cost, with silver halide the most expensive, followed by
diazo and vesicular in declining magnitude. of expense. Leasco con
tended that, since the IFB required bidders to specify film type iii their
bids, for competitive reasons bidders would select vesicular and, thus,
that the IFB's option to select from among the three, film types was illu-
sory. Section X of this letter went on to point out that, in Leasco's view.
the three film types are not of equal quality, and that vesicular is of
inferior quality to the other two. A copy of two articles from the Oc-
tober 1973 issue of "AMERICAN LIBRARIES" magazine was sub
mitted witIi the letter; it was stated these articles indicate that
vesicular film emits a gas which corrodes metal storage cabinets and
shelves, and that the Library of Congress will not use vesicular film
for copies of permanent collections. It was also stated that one
article refers to a study being conducted on the permanent char-
acteristics of vesicular film by the American National Standards
Institute (ANSI). Leasco questioned whether NIE should permit the
use of vesicular films, stating that many potential purchasers will
refrain from purchasing vesicular fiche, and tile purpdse of tile Coil-
tract may thereby be defeated. Leasco questioned tile "hazards and
consequences" to purchasers of ERIC documents if the contractor
uses vesicular film; Leasco also alleged the IFB is defective due to the
illusory film types option referred to above.

The November 29, 1973, protest to NIE concluded by stating that
Leasco would seek immediate relief from GAO and/or the courts if
any of the alleged defects were not corrected in forthcoming amend-
ments to the IFB.

Leasco's April 8, 1974, letter states that amendment No. 3 corrected
some of the alleged improprieties and that it deleted the requirenient
that bidders specify in their bids which of the film types they intended
to use. However, neither amendment No. 3 nor No. 4 deleted the
authorized use of vesicular or diazo film notwithstanding Leasco's
administrative protest. Also, the contracting officer, by letter of .Janu-
ary 2, 1974, replied to Leasco's protest. The contracting officer stated
his belief that he felt the amendments to the solicitation had satisfied
all of Leasco's concerns "except for a few"; as to Leasco's objection to
the quality of the various film types, the contracting officer stated that
this " * * did not cause any change because of our continuing de
termination that all three types of film are satisfactory."

The film types issue was not raised in any written submission to
our Office until receipt of Leasco's letter of April 8, 1974, more than 3
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months after the contracting officer's letter of January 2 and almost
3 months after bids were opened. In this regard, the letter of April 8,
1974, states:

As indicated above, Leasco has just recently learned that NIE did not obtain
the concurrence of the library community when it "determined," in response to
Leasco's protest, that vesicular film was satisfactory for this procurement. In
addition, Leasco has just recently learned that the library community docs not
consider diazo film acceptable on this procurement. Apparently the library com-
munity, obviously familiar with the current contract which requires silver halide
film for all materials which likely will form a portion of a permanent collection
and which authorizes diazo film for non-permanent collection purposes, did not
learn until January 1974 (after NIE had transmitted its January 2, 1974 letter
to Leaseo) that this Invitation authorized vesicular and diazo film for permanent
collection materials.

The letter makes a number of allegations concerning diazo and
vesicular ifims. Briefly, these are that the American Library Associa-
tion (ALA) Micropublishing Committee has expressed concern that
diazo and vesicular film will not be acceptable to librarians; that the
chairman of this committee has stated to NIE that neither he nor the
committee would endorse the acceptance for permanent collections of
film types not tested and proved by ANSI; that ALA and the National
Microfilm Association take the position that vesicular and diazo micro-
fiche should not be purchased for permanent collection until they have
been tested and found acceptable by ANSI; and that the chairman
of the Micropublishing Committee has told NIE that perhaps half of
the customers under the current El)RS will stop purchasing if diazo
or vesicular film is used. Further, Leasco's letter makes reference to
several published articles wherein doubts are expressed about the
permanence characteristics of (liazo and vesicular film.

Based upon the foregoing allegations, the substance of Leasco's
argument is that the instant IFB, by authorizing the use of diazo
and vesicular film, is defective in that it is contrary to sound procure-
ment policy for at least three reasons. First, that the actions of NIE
in authorizing diazo and vesicular film undertaken without the con-
currence of the library community render the IFB contrary to the
public interest; second, that the projected lack of acceptance by the
public of these film types renders the IFB self-defeating; and, third,
that the failure of NIE to heed warnings about the potential hazards
and the questionable permanence of these film types violates all con-
cepts of sound procurement policy. In addition, Leasco's letter states
that the IFB is legally defective because there is no provision whereby
the contractor promises to take responsibility for damage caused by
diazo or vesicular film. Leasco has stated on information and belief
that NIE is contemplating obtaining such a promise from the success-
ful contractor, which Leasco concludes represents an implicit admis-
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sion on NIE's part that the IFB is now recognized to be fatally
defective.

The initial question for consideration as regards the additional
argument presented by Leasco in its April 8, 1974, letter is whether
it has been timely raised. In this regard. section 20.2 of our interim
Bid Protest Procedures and Standards (4 (1FR 20.2) provides in
pertinit part,:

(a) I'rotestors are urged to seek resolution of their complaints initially with
the cnnracting agency. Protests based upon alleged inipropriet:es in any tyIe
of soUctation which are apparent prior to bid opening or the closing (late for
receipt of proposi1s shall be filed prior to bid opening or the closing (late for
receipt of proposals. In other cases, bid protests shall be filed not later than
5 days after the basis for protest is known or should have been known, which
ever is earlier. If a protest has been filed initially with the contracting agency,
any subsequent. protest to the General Accounting Office filed within 5 (lays
of notification of adverse agency action will he considered provided the initial
protest to the agency was made timely *

(b) The Comptroller General, for good cause shown, or where he determines
that a Protest raises issues significant to procurement practices or prCecliires,
may consider any protest which is not filed timely.

Since Leasco filed a protest with the contracting agency on the
film types issue, its protest to our Office on issues involved in the
agency protest should have been filed within 5 working clays of notifi
cation of the initial adverse agency action. See 52 Comp. Gen. 20, '23
(1972). It would appear that notification of the initial adverse agency
action on the film types question occurred upon Leasco's receipt of
the contracting officer's letter dated January 2. 1974. The record does
not indicate the date of receipt. However, at the very latest, bid open
ing on January 11, 1974, would have constituted adverse action. While
Leasco's protest of January 18, 1974, to our Office was timely filed
within 5 working days of bid opening, this protest was directed en
tirely at the responsiveness, responsibility and other qualifications of
the lower-priced bidders; the issue of the film tyl)es specificatiofl
was nowhere mentioned. Therefore, we conclude this issue was not
timely raised.

In this regard, we might note that, in our view, the prOpricty Of
both diazo and vesicular film types was put into issue by Leasco's
November 29, 1973, protest to NIFJ. It is noted that the protest to NIE
as regards the acceptability of film types to potential purchasers made
reference only to vesicular film. To the extent that Leasco's April 8,
1974, letter might be regarded as calling into (lueStiOn for the first
time whether diazo film was likewise unacceptable to potential pur
chasers, we think such issue is untimely on the alternative basis that
it was a solicitation impropriety which was apparent and which
should have been raised before bid opening.

In the. event its additional argument is found to he untimely, Leasco
has next contended that our Office should consider it on the merits
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pursuant to 4 CFR 20.2(b) on the basis that good cause has been
shown. In this regard, we have stated that while "good cause" varies
with the circumstances of each protest, it generally refers to some
compelling reason, beyond the piotesters control, which prevented
it from filing a timely protest. iS2 Comp. Gen., supra. Leasco has
stated that, after the contracting officer's denial of its protest to
NIE, it did not bring the film t;ypes issue to our attention at that
tim because the denial of its protest was stated to be based on a
"determination" that all three types of film were satisfactory. Leasco
contends t.hat NIE has admitted, at some unspecified recent time, that
the use of vesicular film was not even discussed with the "library
community" prior to the denial of Leasco's protest. It is contended
that, in view of the importance of the film type specification to the
"library community," the specifie language and import of the protest;
denial thus constituted an actual or constructive misrepresentation
by NIE which unjustly lulled Leasco into not protesting to our Office
in a timely manner.

WTC are not persuaded by the contention that good cause exists for
a 3 months' delay in pressing an objection to specifications, based
upon the protester's self-serving assumption as to the propriety of
the manner in which the agency arrived at its decision to deny the
pre-bid-opening protest. We see no valid reason why Leasco was pre-
vented from filing a timely protest with GAO on this issue, and there-
fore no good cause is shown why our Office should now consider it.

Leasco next contends that the film types question raises issues sig-
nificant to procurement practices and procedures and should be con-
sidered pursuant to 4 CFR 20.2(b) on that basis. In this regard, we
have held that this exception to the timeliness rules has reference to
the presence of a principle of widespread procurement interest,. 52
Comp. Gen., $upra. The record does not support the application of
the exception to the timeliness rules.

Leasco contends the procurement is unique, since the Government
is, in effect, making an award for sales to non-Government purchasers,
and the issue of acceptable film types to ultimate users is crucial;
thus, it is contended that the authorization of use of diazo and vesic
iilar film without the concurrence of the library community must be
resolved by our Office. Secondly, Leasco points to what it terms (us-
astrous consequences to non-Government 'purchasers if diazo and re
sicular film are in practice as unacceptable as Leasco believes. Thirdly
the issue is said to be significant because of the profound impact on the
library community beyond the specific ERIC materials to be distrib-
uted under 'this contract. Leasco argues an award will constitute a
Government endorsement of the controverted film types, giving them
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an aura of acceptability and allegedly leading to detrimental ramifica
tions on t.he future course of library work in this area.

1,Tc cEo not believe a significant issue is involved. All of the pies-
tions presented—the acceptability of various film types to potential
users, the possibility that the ultimate function of the contract may
be thwarted by user nonacceptance, the possibh hazards to users of
certain film types, and the long-range effect of use of certain film tyl)es
on library work generally—-appear to involve procurement policy is-
sues concerning the drafting of specifications to meet particular needs.
While these matters may be of importance to the library community,
in the context of procurement principles and procedures generally,
the issue is one of whether the minimum needs of the Government
were properly determined and reflected in specifications properly
drafted. We do not find that the application of our well-established
standards of review in this area to the present factual circu1nstance4
would involve a procurement principle of widespread intenst.

Alternatively, Leasco has stated that in the event its additional
argument is found to be untimely and not for consideration under 4
CFR 20.2(b), Leasco then submits that the timeliness rules of our
Office '" * * are improper and cannot be applied to the disadvantage
of Leasco." Leasco has contended that it is a matter of fact that agen-
cies often do not furnish administrative reports within the time limit
provided (4 CFR 20.5) ; that HEW in the present case did not do so;
and that it is unfair in these. circumstances that the agency suffers no
penalties or adverse consequences as a result of its noncompliance
with our protest rules. Leasco also has stated that it is a matter of
record that our Office often does not meet its own time regulations
with regard to the issuance of a decision or a written statement re
garding the expected date of decision (4 CFR 20.10).

We do not believe these, contentions require extended comment.
Briefly, the principles embodied in the timeliness standards of our
Bid Protest Procedures and Standards reflect our long experience
with two sometimes conflicting considerations——the problem of pro
viding protesters and interested parties a fair opportunity to present
their cases on the one hand and the problem of attempting to resolve
bid protests in a reasonably speedy maimer on the other. See. the pre
amble to our protest rules. To these ends, we recognized, even before
the adoption of our current procedures, that unjustified delays in the
presentation of issues by parties—such as allegations of solicitation
improprieties raised long after bid opening—were. a factor to be taken
into consideration in resolving protests. See, for example, 50 (lomp.
Gen. 565, 576 (1971). As for Leasco's specific contentions, we have



Comp Sen. I DEC1SON OF TflE COil'TROLLER GENERAL 949

held that a delay beyond 20 working days by the agency in furnish-
ing its administrative report does not justify the rejection of the
report. See B-477557, July 23, 1973. We might note that in circum-
stances where a delay beyond 20 days in furnishing a report appears
to be unreasonable, it is our practice to call such matters to the atten-
tion of appropriate agency officials. See, for example, B—l75854(2),
September 1, 1972. In regard to Leasco's contention concerning section
20.10 of our procedures, it has been our practice to informally notify
all interested parties of the status of the case and our estimate of
expected decision date. In the present case, all parties were so notified.
In any event, since Leasco is the incumbent contractor, we fail to see
how the complained of delays would work to its disadvantage.

In view of the foregoing, we find no basis for legal objection to the
proposed award to CMIC as that firm found to be responsible and
otherwise qualified by the contracting officer to perform the required
contract. Under the circumstances, other issues raised concerning the
responsiveness and qualifications of Xerox and Bell & Howell are
academic and need not be considered.

The protest of Leasco against award to any concern other than itself
is therefore denied.

(B-478339]

Interior Department—Bureau of Sport Fisheries and Wildlife—
Permit Issuances—Operation of Citrus Groves

The Federal Property and Administrative Services Act of 1949 and Federal Pro-
curement Regulations are inapplicable to Bureau of Sport Fisheries and Wild-
life's award of use permits for opration of citrus groves located on wildlife
refuge, because both 16 U.S.C. 715s(f) and 668dd(d) (2) authorize the Secretary
of the Interior to permit use of reiuges or disposal of products thereof upon
couditions he determines are in best interests of Timmited States.

Contracts_-Negotiation_Competition——"Grower/PackerS" v. In-
dependent Growers—Propriety
Agency did not act unreasonably in permitting "grower/packers" to compete with
independent growers for award of use permits for operation of citrus groves
since matter was one for agency's discretion and agency believes it had adequate
safeguards against possibility of receiving artificially low returns from "grower/
packers."

Contracts__Negotiation_Awards_Propriety—Evaluation of Pro-
posals
Award of use permits was not shown to have been arbitrary, capricious or without
a reasonable basis, because offers were impartially evaluated against factors set
forth in Public Notice soliciting proposals.
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Contracts—Negotiation—Requests for Proposals—Deficient—
Minimum Standards

Statement of evaluation criteria, contained in Public Notice soliciting proposals
for use permits to operate citrus groves, was deficient in that it did not set forth
minimum standards or provide reasonably definite information as to (legret' of
importance to be accorded particular evaluation factors in relation to each other.

In the matter of Nathaniel and Bernice Pilate; Caroline J. Starkey,
June 11, 1974:

Nathaniel and Bernice Pilate and Caroline Starkey independently
protested against the failure of the Government to award them special
use permits for the operation of citrus groves on a wildlife refuge. This
decision responds to both protests, which arose from tile same soiicitit
tion and which present some common issues.

The Department of the Interior, Bureau of Sport Fisheries and
Wildlife (BSFW), administers the Merritt Island National Wildlife
Refuge, Titusville, Florida. Orange and grapefruit groves were located
on this land when it was acquired by the Government. In order to pre
serve this valuable asset, private firms, under permit, have rnaifltaille(l
the groves and harvested and marketed the fruit, in exchange, the
permittees pay the Government rental.

In November 197, a Public Notice was released by BSFW, request—
ing proposals for permits to operate nine groups of groves located on
the refuge. The Public Notice provided tllat l)FOl)0Sa1S should contain
"information on the following:"
a. The firm name and names of the prineipils interested.
b. An explanation of the proposed method of citrus earetaking with particular
reference to planned procedures over and above those required *
c. Experience and ability in management of citrus groves.
a. Finandllal responsibility and resources, with references, adequate for opera ba
of this size.
e, Percentage of gross receipts (on tree value) proposed to be paid to the Govern-
ment as rental.

Other than an expressed desire to make the groves available to
xI)eriened and professional citrus producers," the. Public Notice

did not restrict permit applicants to any type of business entity. The
Public Notice also did not specifically state the relative importance of
items b., c., d., and e., quoted above, to the determination of which
applicants would be awarded pernuts. It is clear that caretaking of
the groves was a significant factor, for the Public Notice contained
detailed maintenance, requirements for each group of groves and ad-
vised applicants:
The permittee shall, without cost to the Government, furnish all labor, equipment,
and materials necessary to cultivate, fertilize, spray, drain, irrigate, hedge, top,
prune rootstock sprouts, remove rootstock I rees, replace dead or missing trees, do
normal clean-up and minor improvements in accordance with good standard
practices, and shall attempt to maintain the groves in a healthy, vigorous condi
tion at all times. The groves shall be operated in a manner to insure their
continued healthy, vigorous condition and production of a satisfactory quantity
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of high quality fruit. Excellent caretaking is mandatory in maintenance of
these groves.

In response to the Public. Notice, two proposals for a permit to
operate the groves in Group No. S were received by I3SF'W on the
December 15, 1972, closing date. The permit for Group No. 5 was
awarded to Mr. Frank E. Sullivan, Jr., because, in the agency's
opinion, Mr. Suflivan's offer to pay the Government a rental fee of
30.5 percent of the gross receipts, as opposed to Mrs. Starkey's offer
of 7.5 percent, more than overcame, any possible advantage Mrs.
Starkey may have had in the caretaking area. Mrs. Starkey sub-
sequently filed with this Office a protest against the award.

Mr. and Mrs. Pilate, who submitted one of the three proposals for
the operation of Group No. 1, 9ffered a rental return of 11 percent
of gross receipts. The successful offeror, Egan, Fickett & Co., proposed
a 10 percent return and the third offeror proposed a return of 8 percent.
Our examination of the record shows that the manager of the wildlife
refuge concluded that "the best interest of the Government and public
at large" would be served by an award to Egan because Egan proposed
to perform caretaking, over and above the minimum required, of a
more valuable nature than that l)lanlled by the other two firms and
because Egan's management team, financial resources, and maintenance
and production capability were superior.

It is further reported that after the l)roPOSalS for Group No. 1
were analyzed and it was determined that Egan's proposal rated
highest, all factors being considered, an additional examination was
made of th Egan and Pilate proposals because the offered rental per-
centages were so close. It was then noted for the first time that Mr.
Pilate was an employee of the Nat oiial Aeronautics and Space Admin-
istration, a circumstance which in the I3SFW's view precluded further
consideration of Mr. Pilate's proposal. See B—159472, August 10, 1966.
Upon being advised of the rejection of their proposal, the Pilates
also protested to our Office. In this connection BSFW reports that the
Pilates would not have received the award for Group No. 1 even if
1ir. Pilate had not been a Federal employee, in view of the relative
merits of the proposals.

The provisions of the Federal Property and Administrative Serv-
ices Act, 41 IT.S.C. 201 note (19(i I- ed.)) and the FPR issued in imple-
mentation of the act are not appbcable to the grant of these use per-
mits since the transactions concei neither the procurement of supplies
or services, nor the disposal of surplus property. We note that 16
U.S.C. 715s(f) authorizes the Secretary of the Interior to permit the
use of lands or the disposal of products of those lands within the
Refuge system "upon such terms, ronditions, or regulations, including
sale in the open markets, as the Secretary shall determine to be in the
best interest of the United States." Furthermore, section 4(d) (2) of
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the National Wildlife Refuge System Administration Act of 1966, 16
U.S.C. 668dd (d) (2), authorizes the Secretary of the interior to:
* * * permit the use of, or grant easements in, over, across, upon, througu, or
under any areas within the System for purposes such as but not necesari1y
limited to, powerlines, telephone lines, canals, ditches, pipelines, and roads, iii
cluding the construction, operation, and maintenance thereof, whenever he de-
termine.s that uses are compatible with the purposes for which these areas are
estabHsJed.

Regulations published at 50 CFR, Parts 5—35, deal with the Na"
tional Wildlife Refuge System. Section 29.1 provides that "Permits
for economic use will conttiiii such terms and conditions as are (ieter'
mined to be necessary for the proper administration of the resources:'
The regulations provide no niore specific guidance as to what terms
and conditions might be appropriate, nor do the regulations set forth
a uniform method for selecting permittees. Under these circumstances.
we believe that the establishinent of the terms and conditions under
which an economic use permit will be granted, the statement of the
needs which will be served by an award of the permit, and the deter
mination of winch prospective permittee will best meet those needs,
all are matters of judgment to be exercised by the administrative
agency, which we shall not question unless it is clearly shown that the
action taken was arbitrary, capricious or without a reasonable basis.
See B—172177, August 17, 1971.

One of the evaluation criteria for determining to whom to award
these permits was the amount the prospective I)'rmittee offered to iay
the Government as rental. expressed as a "percentage of gross re
ceipts." The protesters' first contention basically is that the successful
offerors' type of business organization permits them to offer an il
lusory high "percentage of gross receipts" as rental.

Egan and Sullivan, the, successful offerors for Groups I and S
respectively, operate packing plants in addition to being citrus grow
ers. Tue protesters, who are independent growers, contend that it is
unfair to compel them to compete with "grower/packers" for use per
mits where the return to the Government is based on a percentage of
receipts from the sale of the, crop. The protesters note that since an
independent grower must derive all of his return on the sale of the
crop directly from the groves, the percentage offered the Government
must. allow for a reasonable profit. It is argued that in contrast, a
"grower/packer" can offer an artifiially high rental percentage, be
cause it is able to keep the return on the initial sale of the crop from
the groves to a minimmn by "selling" or consigning the crop to its
own packing organization at an unrealistically low price. The grower/
packer is then allegedly able to market the crop through its packing
organization at a higher price which is exempt from the, Government's
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rental share. It is asserted that a comparison of rental fees paid the
Government over the years by independent growers with fees re-
ceived from "grower/packers" would reveal that payments from inde-
pendent growers have J)een much larger. in addition, it is contended
that a "grower/packer" is in a position to easily defraud the Govern-
inent during the operation of the groves by altering shipping mani-
fests.

The agency points out that there is no 1)rovision in the Public No-
tice restricting competition to independent growers nor does it be-
liev that such a restriction is necessary. Our attention is directed to
the following provisions in the use permit which in the agency's view
protect its interest from fraud by a "grower/packer," or for that
matter, by any permittee:

a. Section 29 of the General Provisions of the Special Use Permit
requires the permittee to "maintain records and books of account"
which shall be open to the Government "at all reasonable times" for
inspection and audit. i)uring August of each year Section 29 requires
that the records shall be certified to be true and correct by a Certified
Public Accountant.

b. Section 32 of the General Provisions authorizes use of only two
routes for hauling fruit from the groves. Further, the Government
reserves the right to stop any or all trucks for inspection to determine
accuracy of trip tickets, which are required by Florida law. In ac-
cordance with Section 30 of the General Provisions, trip tickets must
be mailed to the Merritt Island National Wildlife Refuge office
within seventy-two hours after hauling of each truckload of citrus
from the groves.

c. Section 3. requires that all fruit picked for delivery to a packing
house for processing on consigmnent be entered in a receipt book at
the packing house. During the I)Iocess of grading and packing the
fruit, quantities are recorded on a "Run Sheet." From run sheets
manifests are prepared indical ing to whom and to what markets the
packed fruit was shipped. WTitliin 30 days of the sale, the proceeds are
normally received by the packing house, and the net proceeds are re-
mitted to the grower involved. The permit issuing officer, the citrus
grove manager, or other inspector designated by the permit issuing
officer can inspect the fruit and records for compliance with Section
34.

d. The permit issuing officer has a citrus grove manager on his
staff who devotes all of his time to inspecting the groves, fruits and
records to determine that each I)ermitte( is performing honestly in
accordance with terms of his permit.
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e. Government files contain records showing total gross sales for the
groves in Group Xo. 5 for the last five years. Analysis and comparison
of previous and current records and reports would quickly call atten
tion to any questionable activities.

f. The successful pernhittees are required to furnish perforiii:iuee
bonds to insure faithful performance.

Further, the agency informs us that there are three main methods by
which growers may market the crop, none of which gives "grower/
packers" an unfair advantage over independent growers. First, we arc
informed, the grower, whether an independent or also a packer, may
sell his fruit on the tree. in such cases the contract price is the "gross
receipts (on tree value)" on which the rental fee is based. The buyer is
responsible for all costs of harvesting, packmg, shipping, etc. This
method, we are assured, is available to both independents and "grower/
packers."

Second, the agency informs us, either type of grower may consign
the fruit to a processor who charges the consignor a fee to grade,
process and pack the fruit and ship it to wholesale markets where it is
sold at auction. The proceeds, less packing and shipping fees, are rc
mitted through the packer to the grower. This amount (proceeds less
harvesting, packing and shipping charges) comprises the 'gross re
ceipt.s (on tree value) ." This method, we are informed, is equally avail
able to independent growers and "grower/packers."

The third method is similar to the above method minus the I ind
step. instead of shipping the fruit to wholesale markets, Processed and
packed fruit is sold f.o.b. packing plant to large grocery chains. After
deduction of the harvesting and packing charge from the amount re
ceived, the remainder is remitted to the grower as the "gross receipts
(on tree value)." This method, the agency also contends, can be uscu
by both categories of growers.

The agency points out that "if a grower is also the owner of a pack
ing plant and that plant is used to process and pack the fruit, there i
in fact no sale from one entity to another at this point.. There would be
no need or practical purpose in doing this. In legal effect what is done
is a consignment or bailment.." Although we think that the agency posi
tion may well have merit as far as the second method of marketing i,
concerned we are unable to find any provision in the use permit or Pub
lie Notice which would prohll)it the ouright sale of fruit, as illustrated
in the first marketing method, to a packing organization controlled by
the grower/permittee.. However, we feel that the question of "grower!
packer" eligibility to compete for use permits is a matter of judgment
within the cognizance of the agency. Since the agency which has experi
ence in the area of land management does not. believe that it is assuming
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an undue risk of receiving artificially low returns because of awards of
permits to "grower/packers," and considering the fact that a proliibi-
tion against "grower/packer" participation would have resulted in
only one offer under Group No. 5 and two offers under Group iNo. 1, we
do not find the agency acted unreasonably in soliciting both categories
of growers.

Concerning the contention that historically, independent growers
have given the Government higher rates of return than "grower/pack-
ers," the agency informs us that the three "grower/packers" who have
received permits have produced a higher average return than that
rceived from independent growers.

Mrs. Starkey further contends that a BSFW representative in-
formed her prior to the submission of offers that the agency's primary
interest was in maintenance of the groves and that return, to the Gov-
ernment was merely a secondary consideration. She also maintains that
she was informed that any return rate of over 15 percent would be
suspect and that an offer of between 5 and 10 l)ercent would be con-
sidered a reasonable offer. The protester contends that, relying upon
these representations, she prepared an offer stressing a comprehensive
maintenance plan with a 7.5 percent return to thee Goveimment. As
stated above, the award for Group No. 5 was made to Sullivan at a
rental rate of 30.5 percent in what Mrs. Starkey considers as total dis-
regard for the above-mentioned representations. Mrs. Starkey has sub-
mitted a personal affidavit and those of two others supporting her con-
tention.

In response, the BSFW representative has also submitted an affi-
davit which states that he discussed in a general manner the work
which would be required and also states that. he. indicated the groves
would on an average produce a return to the Government of between
5 to 10 percent. However, the representative insists in his affidavit that
he did not suggest to Mrs. Starkey that. she shouki submit an offer of
5 to 10 percent on Group No. 5, which he says he. described to 1\trs.
Starkey as an extraordinary tract. Therefore, we do not find that the
Government representative advised Mrs. Starkey as to the percentage
which should he offered. ee B—167102(1), October 10, 1969.

In a different context, the Pilates also have questioned whether grove
maintenance or rate of rehirn to the Government. was the paramount
consideration in selecting permittees. The award for Group No. 1 was
made to Egan at a return of 10 percent, even though the Pilates offered
11 percent. The Pila,tes maintain that all other permittees were selected
because. they offered the highest. percentage of gross receipts to he 1)aid
ns rental, and, therefore., the Pilates' proposal similarly should have.
been accepted as representing the best value to the. Government.
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In response to this contention, the Department of the Interior stated
in its report to our Office:

The Grove Managers' letter of January 2, 1973, * * sets forth the reasoning
used in evaluating proposals. A close analysis of that letter indicates that all
factors listed in the Public Notice were considered. Iii some cases, if all other
factors were rated substantially equal, award was made on the basis of the highest
percentage to the Government. ln other cases, where two firms offered the highest
and the same percentage pa nient, a value judgment was made as to which firm
would perform best. In still other cases, where percentage payments offered were
close, a judgment was made as to the relative importance of ratings received On
other factors. No attempt was made to award only on the basis of the high octered
percentage payment.

This statement is supported by the "Analysis of Bids for Citrus Grove
Contracts" prepared by employees of the Merritt Island Refuge end
upon which the awards were based. Included in the analysis was a ths-
cussion of the iilanned caretaking oi the groves in Group No, I over and
above the mininnun required. It was concluded that the caretaking
proposed by Egan was of a more valuable nature than the other two
offerors. With regard to experience and ability, it was noted that. Mr.
Egan's full time occupation since the mid-1920's was citrtis growing;
that his son was "raised in the business ;" and that the Egans had re-
tained as a consultant a "well-known and highly regarded" individual.
Although the evaluators considered the prior experience of Mr. and
Mrs. Pilate in managing groves, concern was expressed at the fact that
the Pilates' primary occupations were other than citrus growers. Mr.
Egan's financial resources were deemed by the evaluators to "far ex
ceed" those of the other two offerors. In conclusion, the evaluators re•
garded Egan's superior caretaking plan, experience and ability and
financial resources merited an award to him at a rateS of return one
percent less than that offered by the Pilates.

With regard to Group No. 5, the evaluators concluded that both
Mrs. Starkey and Sullivan:
* * are substantial professional citrus producers. bighy regarded in ftir
community. Both have adequate financial responsibility, resources. experience,
and ability to qualify as permittees.

The analysis also indicates that Mrs. Starkey offered more desirable
earetaking above the minimum required. Itowever, iii view of the fact
that Sullivan offered a 23 percent greater return on a group which had
been grossing in excess of $200,000 annually, if was recommended that
Group No. 5 be awarded to him.

It therefore appears that the proposals were evaluated in the litiht
of the information which the Public Notice required of prospective
permittees. From our review of the record, we are unable to conclude
that T3SFW's determinations to make awards to Ean and Sullivan
were arbitrarT or capricious or lacking in substantial evidentiarv sun
port..
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We are of the view, however, that the criteria used by the agency
to evaluate the proposals should have been set forth more clearly in
the Public Notice. First, we note that although the Public Notice ad
vised offerors to provide "as a minimum, informationon" caretaking,
management experience, financial responsibility and perceiltage of
gross receipts to be paid to the Government as rental, offerors were
not specifically advised that these factors constituted the evaluation
criteria. More importantly, offerors were not informed of the relative
importance of these criteria. We have often stated that good procure
ment practice requires that notice should be given as to any nuinilnunl
standards which will be required for any particular element of the
evaluation, as well as reasonably definite information as to the degree
of importance to be accorded to particular factors in relation to each
other. 50 Comp. Gen. 59 (1970); 50 id. 117 (1970).

We believe that the Government's interests would have been served
in this casc if the competitors for these use permits had been advised
of the minimum evaluation standards and the relative importance of
these standards prior to submitting their proposals. By letter of today
we are bringing this matter to the attention of the Secretary of the
Interior for consideration in future solicitations. However, we (TO not
believe this deficiency affects the validity of the awards since the record
indicates that proposals were impartially evaluated according to the
same criteria.

For the reasons stated above, after review of the record before us,
we do not regard the act.ions taken by BSFW as arbitrary, capricious
or lacking a reasonable basis. Accordingly, the protests must. be denied.

(B--15856(]

Subsistence—Per Diem—Military Personnel—Reserve Officers'
Training Corps—Travel Allowance
Paragraph M6005 of Joint Travel Regulations may not be revised to authorize
per diem allowances for members of, and applicants for, Senior Reserve Officers'
Training Corps to same extent as prescribed for cadets and midshipmen appointed
under 10 U.S.C. 2107, in the absence of specific statutory authority for such allow-
ance in 10 U.S.C. 2109 for members not appointed under 10 U.S.C. 2107.

Subsistence—Per Diem—Military Personnel—Reserve Officers'
Training Corps—Travel Allowance
Members of, and applicants for, Senior Reserve Officers' Training Corps ay
not be authorized per diem under paragraph M6001 of the Joint Travel Regula-
tions by virtue of enlisted status in Reserve component, since requirement that
such members enlist in Reserve component is for purpose of securing involuntary
active military service as enlisted member if student fafls to cQmplete course of
instruction or refuses to accept appointment as commissioned officer with its
obligated service and these members do not attend lrills or perform duty other
than that prescribed in 10 U.S.C. 2109, which specifically provides travel allow-
ances incident thereto.
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In the matter of per diem allowances for certain members of, aiid
applicants for, Senior Reserve Officers' Training Corps, June 12,
1974:

This action is in response to a request for advance decision from the
Assistant Secretary of the Army (Manpower and Reserve Affairs)
concerning whether this Office would be required to object to a revision
to paragraph M6005 of the Joint Travel Regnlations which would
extend per diem entitlement to all members of the Senior Reserve
Officers' Training Corps. Currently this paragraph prescribes suih
entitlement for cadets and midshipmen. If this Office objects to such
revision, a decision is requested as to whether a per diem allowance
for members of, or applicants for the Senior Reserve Officers' Training
Corps may be authorized by virtue of their status as enlistee in the
Reserves. This request wa assigned PDTATAC Control No. 7344 by
the Per Diem, Travel and Transportation Allowance Committee,

The Assistant Secretary states in his letter that paragraph M6005
of the Joint Travel Regulations was revised effective May 27, 1965
(change 151, August 1, 1965), to implement the Reserve Officers'
Training Corps Vitalization Act of 1964, approved October 13, 1964,
Public Law 88—647, 78 Stat. 1063, codified in several provisions of
Titles 10 and 37, U.S. Code. Pursuant to the revision, members of the
Senior Reserve Officers' Training Corps, and designated applicants for
membership are authorized allowances for travel in connection with
field training and at-sea training. It is noted in the Assistant Secre-
tary's letter that per diem is authorized by the above-cited paregraphi
for members appointed as cadets or midshipmen under 10 U.S.C.
2107 who are performing training duty under certain circumstances
and for temporary duty away from the place of training. Per diem
is also authorized for cadets and midshipmen for temporary duty
and travel performed under competent orders even though not in
connection with field or at•sea training. It is noted that under the
authority of 37 U.S.C. 422(c), cadets and midshipmen appointed
under 10 U.S.C. 2.107 are authorized travel allowances to the same
extent as cadets and midshipmen of the service academies.

The Assistant. Secretary also states that members of the Senior Re
serve Officers' Training Corps appointed under the provisions of l()
U.S.C. 2104 and who perform training duty under the provisions of
10 U.S.C. 2109 are authorized the same travel allowances for field
and at-sea training as cadets and midshipmen, with the exception of
per diem, It is also stated that. paragraph M6005--2 of the Joint Travel
Regulations specifically prohibits the l)aymellt of per diem allowance
to those members appointed under the provisions of 10 U.S.C. 2104.
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The Assistant Secretary points out that the law upon which per diem
entitlement for cadets and midshipmen appointed under 10 U.S.C.
2107 is based, 37 U.S.C. 422, does not specifically authorize the Secre-
taries to provide a per diem allowance and the language of that law
is very broad. It is also pointed out that the language of 10 U.S.C.
2109 allows the Secretaries considerable latitude in prescribing allow-
ances. Thus, the Assistant. Secretary concludes that on the basis of the
broad authority granted in these statutes it would appear that the Sec-
retaries concerned have sufficient authority to prescribe per dieni allow-
ances for members of, and applicants for the Senior Reserve Officers'
Training Corps who have not been appointed under the provisions of
10 U.S.C. 2107.

Section 422(c) of Title 37, U.S. Code, provides in pertinent part that
a cadet or midshipman appointed under section 2107 of Title 10, U.S.
Code, is entitled to the same allowances for travel under orders as are
provided for cadets and midshipmen of the service academies. Subsec-
tion (a) of 37 U.S.C. 422 provides in part that cadets and midshipmen
of the service academies are entitled to travel and transportation allow-
ances prescribed under 37 U.S.C. 410 while traveling under orders as
cadets or midshipmen. Section 410 of Title 37, U.S. Code, provides for
entitlement to such travel and transportation allowances as ar pro-
vided in 37 U.S:C. 404, which includes a per diem allowance.

Thus, entitlement to a per diem allowance authorized for cadets and
midshipmen appointed under the provisions of 10 U.S.C. 2107 exists
becaUse they are entitled to the same allowances as those authorized for
cadets and midshipmen of the service academies.

This, however, is not the case for members of, and applicants for,
the Senior Reserve Officers' Training Corps. Subsection 2109(b) (1)
specifically provides authority to the Secretary of the military depart-
ment concerned for the payment to such members of a travel allowance
in lieu of subsistence and transportation at the rate prescribed for
cadets and midshipmen at the service academies. However, subsection
2109(b) (3) only provides authority for the furnishing of subsistence
and does not authorize the payment of alL tilowance in lieu of subsist-
ence while ttnding field training or practice cruises.

It is our view that had the Congress intended members of the Senior
Reserve Officers' Training Corps serving under the provisions of 10
U.S.C. 2104 and 2109 to receive the same per diem allowances while on
field or at-sea training as cadets and midshipmen appointed under
10 IT.S.C. 2107, provision for such allowance would have been made
at the time of enactment of the Reserve Officers' Training Corps Vital-
ization Act of 1964.
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That act dealt with the Reserve Officers' Training Corps in general
a.nd, with regard to travel allowances, placed cadets and midshipmen
appomted under 10 U.S.C. 2107 on equal footing with cadets and
midshipmen of the service academies. Therefore, it appears conclusive
that with regard to other categories of members of the Senior Reserve
Officers' Training Corps, a similar relationship was not intended.

Accordingly, it is our view that the travel allowances for members
of and applicants for the Senior Reserve Officers' Training Corps may
not be extended to include per diem as currently prescribed for cadets
and midshipmen in paragraph MGOO5 of the Joint Travel Regulations,
in the absence of specific statutory authority for such allowances in
10 U.S.C. 2109.

With regard to the question concerning whether paragraph M6001
of the Joint Travel Regnlations may be considered to authorize pay
mont of per diem to members of, and applicants for the Senior Reserve
Officers' Training Corps by virtue of the enlisted status in the Reserves,
we note that while enlistment in a Reserve component is required for
members of, or applicants for, the Senior Reserve Officers' Training
Corps (10 U.S.C. 2104(b) (3)), the purpose of this requirement is
to secure involuntary active military service as an enlisted meml)er
if th student fails to complete the course of instruction or refuses
to accept appointment as a commissioned officer with its obligatd
service (10 U.S.C. 2105). Generally, members of the Senior Reserve
Officers' Training Corps, although members of a Reserve coniponent
are not required to attend drills or perform duty in their status
members of a Reserve component. Therefore, it is our view that th
provisions of paragraph M6001 of the Joint Travel Regulations are not
for application in the case of a member of, or an applicant for, the
Senior Reserve Officers' 1 raining Corps when on field or at-sea train-
ing and travel allowances payable in connection therewith are governed
by the provisions of 10 TJ.S.C. 2109.

Accordingly, both questions are answered in the negative.

(B—176759]

Transportation — Dependents— Military Personnel — Advance
Travel of Dependents—Divorce, etc., Prior to Employee's Eligibility
No objection is raised to a proposed amendment to Volume 1 of Joint Trav4
Regulations which would permit return travel to the United States of deIw,identH
of members of the uniformed services stationed overseas who traveled Overseas
as dependents but ceased to be dependents because of divorce or annulment of
the marriage prior to the date the member became eligible for their return travel.
Such amendment is similar to that concurred in for Foreign Affairs Manual in
52 Comp. Gen. 246.
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In the matter of return travel to United States for certain dependents
of uniformed services members, June 12, 1974:

The Department of the Army has requested a decision as to whether
this Office would be required to object to an amendment to volume 1
of the Joint Travel Regulations (JTR), to permit the return travel
at Government expense of a spouse and children transported overseas
at Government expense although the marriage may have been ter-
minated by divorce prior to the, time the member becomes eligible for
their return travel. The request has been assigned Control No. 73—42 by
the Per Diem, Travel and Transportation Allowance Committee.

The question is submitted following our decision of October 30, 1972,
52 Comp. Gen, 246, wherein we stated that we would have no objection
to a similar proposed amendment to the Uniform State/AID/USIA
Foreign Service Travel Regulations. That amendment, now contained
in section 126.2, volume 6, Foreign Affairs Manual, reads as follows:

Reimbursement may be made for advance travel or return travel to the United
States for a spouse and/or minor children of an employee who have traveled to
the post as dependents even if, because of divorce or annulment, such spouse
and/or minor children have ceased to be dependents as of the date the employee
becomes eligible for travel (provided that such eligibility date occurs on or after
January 10, 1973). Reimbursable travel may not be deferred more than 0 months
after the employee completes personal travel pursuant to the authorization.

In concurring in the above-cited amendment we pointed out that
current regulations in the. Foreign Affairs Manual and in Office of
Management and Budget Circular No. A—56 [now the Federal Travel
Regulations] pmovide for the return transportation of an employee's
children over the age of 21 if such children were transported overseas
at Government expense when they were under 21. It was noted, there-
fore, that those regulations recognize to a partial degree an obligation
on the part of the Government to return members of an employee's
family who were transported overseas for the convenience of the Gov-
ernment although such members had ceased to be dependents of the
employee when he became eligible for return travel. Therefore, we
found that time proposed regulation would extend that PrinciPle to
other members of an employee's family whose transportation to the
overseas post was at Government expense. An(l although the wife
would not be a member of time employee's family after a divorce, we
noted that in many cases the employee would be responsible for her
support and it would impose a financial hardship upon him to provide
for her return travel. Thus, the providing of return travel would
avoid a potential embarrassment to the United States caused by the
presence overseas of ex-family members who are unable to return
home due to lack of funds.
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In the request for an advance decision regarding a similar provision
in volume 1 of t.hc Joint Travel Regulations, it is stated that the priii
ciples enunciated in 52 Comp. Gen. 246 would appear to be equally
applicable to dependents of members of the uniformed services and
that paragraph M7012 of volume 1, JTR, provides for transportation
of a dependent child attaining age 21 while a member of the uniformed
services is assigned to duty outside th United States. Accordingly, it
is asked if we would be required to object to the proposed entitlement.

Section 406(h) of Title 37, U.S. Code, provides in pertinent part
as follows:

In the case of a member who is serving at a station outside the United
States or in Hawaii or Alaska, if the Secretary concerned determines it to be
in the best Interest of the member or his dependents and the United States,
he may, when orders directing a change of permanent station for the member
concerned have not been issued, or when they have been issued but cannot be
used as authority for the transportation of his dependents, baggage, and house
hold effects—

(1) authorize the movement of the member's dependents, baggage, and house-
hold effects at that station to an appropriate location in the United States or
its possessions and prescribe transportation in kind, reimbursement therefor, or
a monetary allowance in place thereof, as the case may be, as authorized
under subsection (a) or (b) of this section; and

* * * * * *
* * ' For the purposes of this section, a member's unmarried child for whom

the member received transportation in kind to his station outside the United
States or in Hawaii or Alaska, reimbursement therefor, or a monetary allow-
ance in place thereof, and who became 21 years of age while the member was
serving at that station, shall be considered as a dependent of the member.

That subsection, which was added to Title 37 by the act of August 14,
1964, Public Law 88—431, 78 Stat. 439, considerably broadened the
authority of the Secretaries of the uniformed services to authorize
the advance return of dependents from overseas stations. Some of the
situations contemplated under which advance return would be author-
ized are indicated in S. Report No. 1284, 88th Cong., 2d sess. 1, '2 as
follows:

For a member of the uniformed services who is serving at a station outside
the United States or in Alaska or Hawaii, existing law provides authority for
the advance return of dependents, baggage, household effects, and privately
owned automobiles of members of the uniformed services in 'unusual or emer-
gency circumstances."

The Department of Defense considers that advance movement is desirable un-
der some conditions that do not qualify as unusual or emergency circumstances.
Unforeseen family problems, changes in a member's status, and changed ceo
nomic and political conditions in overseas areas at times make the advance
return of dependents in the best interest of the member and the lnited States.
Specific enamples of 8itleations justifying advance return of dependents include
marital difficulties, financial problems brought about by confinement or reduction
in grade of the member, and the death or serious illness of close relatives.
[Italic supplied.]

It is clear that Congress was aware of the potential problems that
could result for both a member and the United States if dependents
were to remain overseas because the member could not afford to provide
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for their return travel to the United States after marital difficulties
had arisen. As pointed out in 52 Comp. Gen. 246, while an ex-wife
would not technically be, a dependent of the member following a final
divorce, often the member would be responsible for her support and
the providing of return travel would avoid a potential embarrassment
to the IJnited States caused by the presence overseas of ex-family
members who are unable to return home due to lack of funds.

In view of the foregoing we do not object to the proposed amend-
ment to the regulations.

[B—180352]

Military Personnel—Termination of Active Service—Travel and
Transportation Expenses—Reimbursement Denied to Home of
Selection—Entitled to Reimbursement to Home of Record or Place
of Entry
Members of the uniformed services who, on termination of active service other-
wise qualify for travel and transportation to home or record or place of entry
on active duty under 37 U.S.C. 404(a) and 406(a), are to be afforded such
entitlements regardless of denial of travel and transportation to home of selection
under 37 11.5.0. 404(c) and 406(g), in the absence of a statutory requirement
that denial of travel and transportation to home of record or place of entry on
active duty be made in such circumstances.

In the matter of uniformed services members' travel and transpor-
tation entitlements on termination of active service, June 14, 1974:

It has come to our attention that military members who arc entitled
to home of selection travel under 37 U.S. (1odc 404(c), and to travel
and transportation of dependents and household effects under 37
U.S.C. 406 (g) and who have been denied such entitlements because
the member's travel was to a location at which he had no intention
to establish his home, or because the member's travel to the home
of selection was not within 1 year after termination of active duty,
have not been afforted entitlements under 37 U.S.C. 404(a) and 37
TT.S.C. 406 (a) and (h), to which they are otherwise eligible.

As an example, where a retired Army member's home of selection
was Hato Roy. Puerto Rico, which also was his home of record, and
allowances for the travel of the member and dependents to Hato Rey
were denied because, it was held that lie did not travel with the inten-
tion of making his home there, payment of allowances for travel to
that location, as his home of record, was not authorized.

Travel and transportation entitlements of members of the uniformed
services are provided in Title 37, U.S. Code, and are implemented
in accord therewith by the Joint Travel Regulations.
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Section 404, Title 37, U.S. Code, states as follows:

(a) Under regulations prescribed by the Secretaries concerned, a member
of a uniformed service is entitled to travel and transportation allowances for
travel performed or to he performed under orders, without regard to the
comparative costs of the various modes of transportation—-

* * S * * * S

(3) Upon separation from the service, placement on the temporary disability
retired list, release from active duty, or retirement, from his last duty station
to his home or the Place front which he was called or ordered to active duty,
whether or not he is or will be a member of a uniformed service at the time the
travel is or will he performed C S

Section 404 also provides as follows
(c) Under uniform regulations prescribed by the Secretaries concerned, a

member who - -
(1) ic retired, or is placed on the temporary disability retired list, undar

chapter 61 of title 10; or
(2) is retired with pay under any other law, or, inunediately following

at least eight years of continuous active duty with no single break therein
or more than 90 days. is discharged with severance pay or is involuntarily
released from active duty with readjustment pay;

may, not later than one year from the date he is so retired, placed on that
list, discharged, or released, except as prescribed in regulations by the Secretaries
concerned, select his home for the purposes of the travel and transportation allow-
ances authorized by subsection (a) of this section.

Section 406, Title 37, ES. Code, provides that a member of a
uniformed service who is ordered to make a change of pe2l1)aIel1t
station is entitled to the transportation of his del)efl(Ients (subsection
(a)), and to tile transportation of his baggage and household effects
(subsection (b) ), as prescribed by the Secretaries concerned (subsec-
tion (c)).

Additionally, section 406 provides as follows:
(g) Under uniform regulations prescribed by the Secretaries concerned, a

member who—
(1) is retired or is placed on the temporary disability retired list, under

chapter 61 of title 10; or
(2) is retired with pay under any other law, or, immediately following

at least eight years of continuous active duty with no single break therein
of more than 90 days, is discharged with severance pay or is involuntarily
released from active duty with readjustment pay;

is, not later than one year from the date he is so retired. placed on that hal,
discharged, or released, except as prescribed in regulations by tile Secretaries
concerned, entitled to transportation for his deiwndents, baggage, and household
effects to the home selected under section 404(c) of this title. $

Paragraph M4157—la of the Jomt Travel Regulations provides that
for travel in the United States, a member on active duty who is sepa-
rated from the service or relieved from active duty mnler certain cou•
ditions but excluding paragraph M4158—la of the regulations, will he
entitled to mileage from his last duty station to his home of record or
the place from which he was ordered to active duty, as the member may
elect. Under subparagraph 1b a member who is separated from the
service or relieved from active duty outside the United 'States, or is
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entitled to travel allowances under this paragraph to home of record
or place from which lie was ordered to active duty which is located
outside the United States, will be entitled to travel allowances as pro-
vided in paragraph M4159 (Permauent Change-of-station Travel To,
From, or Between Poiuts Outside the United Stats).

Paragraph M4158 (Retiremeut, Placement ou Temporary 1)isability
Retired List, 1)ischarge with Severance Pay, or Involuntary Release
to Inactive I)uty with Readjustment Pay) provides in subparagraph
la that a member on active duty may select his home and he entitled
to travel and transportation allowances thereto from his last duty
station. Subparagraph 2 provides, with certain exceptions, that travel
to a selected home must be completed within 1 year after termination
of active duty.

Similar provisions for the travel of dependents of members entitled
to travel to the home of record or place from which the member va
ordered to active duty are contained in paragraph M7009 of the regu-
lations (with the additional requirement in subparagraph 6 that such
travel be completed within 1 year following separation from the service
or relief from active duty). Provision for dependent travel to the home
of selection similar to that prescribed for eligible members is contained
in paragraph M7010 of the regulations.

Shipment of household goods of members separated from the service
or relieved from active service to the place elected for travel allowance
under paragraph. M4157 is provided for in paragraph M8259 of the
regulations, subject to the 1-year limitations contained in subpara-
graph 7 thereof. Regulations regarding the shipment of household
goods of members entitled to receive travel allowance to the home of
selection under paragraph M4158 are contained iii paragraph M826() of
the regulations, including a 1-year limitation for shipment to the se-
lected home, subject to the stated exceptions.

We are aware of no intention on the part of the Congress in establish-
ing the foregoing entitlements that a member who has basic entitlement
to travel and transportation at Government expense to his home of
selection, but whose claim for such entitlements is denied for the rea-
sons previously indicated, also shall l)e ineligible for travel and trans
portation allowances to his home of record or the place from which he
was called or ordered to active duty.

A member's right to choose a home upon being retired, after termina-
tion of active duty, is considered to he a greater benefit than is afforded
to other members who are not permitted to choose their homes for en-
titlement purposes upon completion of active duty.Typically, a mem
ber retired after 20 years of service is entitled to this benefit, but a
member who has served for only 3 years may not select his home.
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In such circumstances, it would appear to be anonymous to (lefly a
member with long service allowances to which he would have been
entitled after completion of a short period of service, because he has
been denied a greater benefit.

Consequently, a member who otherwise qualifies for travel and
transportation allowances to his home of record or place from which
he was ordered or called to active duty under 37 U.S.C. 404(a) and
406 (a) is to be afforded such entitlements whcnevr his entitlement
to travel and transportation to home of selection under 31 FS.C.
404(c) and 406(g) is denied.

(B—180364]

Leaves of Absence—Annual.----Maximuni Limitation.—Employees
Outside United States—Canal Zone

Although employee, who entered service in Canal Zone, was given transportation
agreement on basis of his travel to the Zone as dependent of employee with
transportation agreement, he is not entitled to accumulate 45 days annual
leave and home leave since he did not meet the requirement of S
6304(b) that he be recruited from the United States or a territory or possessh ol
of the United States outside the Zone. Further, home leave under 5 U.S.C.
6305(a) may not be granted since the employee is not entitled to accumulato
45 days annual leave.

Canal Zoue—Status—"Territories and Possessions"

Although an employee, who entered service in the Canal Zone and was given a
transportation agreement based on his former status as dependent of inploy&p
with a transportation agreement, was not entitled to accumulate 45 (lays annual
leave and home leave while stationed in the Zone, he was entitled to such
benefits upon transfer to Mexico since the Zone is considered within the phrase
"territories and possessions" of the United States as used inS U.S.C. 6304(b) ii)
covering the 45-day leave accumulation and employee entitled to such aCcuam-
lation is entitled to home leave.

In the matter of 45-day maximum leave accumulation and home
leave, June 17, 1974:

This is in response to a request for a decision as to whether Messrs.
Donald M. Peterson and Albert W. Cherry, employees of the l)fcsv
Mapping Agency (DMA), are entitled to accumulate 45 days of
annual leave and to the accrual and grant of home leave.

The record shows that Mr. Peterson came to the Canal Zone in May
1941, when he was 12 years old to reside with his father who was an
employee of the Panama Canal Company. Except for the period ,June
1944 to May 1945, when he returned to the United States to atteIl(l
school, documents in his personnel folder show his continuous
dence in the Canal Zone from May 1941 to October 1948. On October
26, 1948, when he was 20 years old, he was employed by the United
States Army Caribbean Command (now DMA, Inter American Geo
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detic Survey (TAGS)) in the Canal Zone and his status was deter.
mined to be that of a local hire. Since he was a minor, he was not
permitted to sign a transportation agreement. When he became eli-
gible, he was tendered an agreement and his annual leave accumula-
tion was changed to 45 days on January 3, 1952. This action eventually
permitted Mr. Peterson to accumulate home leave. On March 16, 1954,
he was separated from his position to enter military service. On
February 10, 1956, he was reinstated after being discharged from
military service on January 12, 1956. On January 6, 1957, Mr. Peter-
son was transferred to Monterrey, Mexico, on a permanent change of
station and since then he has been on various projects outside the
Canal Zone including his current assignment effective February 21,
1969, to Mexico City, Mexico. By letter dated August 11. 1972, from
the Acting Deputy Director of Civilian Personnel, he was advised
that he had been erroneously receiving entitlement to the 45-day
maximum leave accumulation and to the accrual and grant of home
leave. The letter also notified Mr. Peterson that he was required to
reduce his maximum annual leave accumulation by the end of the
current leave year (1972) to 30 days and any leave iii excess of that
amount at that time would be forfeited. his entitlement to a transpor-
t on agreement was not affected. Such action was made as a result
of advice from the Department of the Army that the presumption
that a transportation agreement entitled an employee to a 45-day
]eave accumulation and home leave was erroneous.

Mr. Peterson initiated an appeal through administrative grievance
procedures as a result of the August 11, 1972 determination. On July 20,
1973, the grievance examiner assigned to the case made a determina-
tion and reached a conclusion that:

1. When initially appointed for employment within the Canal Zone, Mr.
Peterson was a minor residing with his parents within the Canal Zone. Conse-
quertiy, he was not subject to the provisions of Section 6304(b), since he was
employed within the area of recruitment. As a minor living with his parents,
however, he was entitled to negotiate an initial transportation agreement under
JTR C4002—3, establishing residence within the United States.

2. On 6 January 1957, Mr. Peterson began a series of permanent duty tours
In various countries outside the area of recruitment and on 27 February 1969
was assigned to his current permanent duty station in Mexico City, Mexico.
Since we have established the fact that the employee was a recruitment
within the Canal Zone, we cannot consider him, in his current area of employ-
meat, as employed locally.

3. Gries-ant's transfers to areas outside the Canal Zone must be construed
as having been from the United States since, under the terms of JTR C4002—3,
he was considered to have residence in the United States when employed.

4. Subject employee is entitled to a 45-day maximum annual leave accumu-
lation and to the accrual and grant of home leave since (a) he is not a local
hire in the Mexico area, (b) he was transferred by the Government of the
United States from the United States or its territories or possessions for
employment outside the area of recruitment or from which transferred, anti
(c) Commission regulation 630.302 provides that an employee becomes subject to
Section 6304(b) on the date he begins to perform duty in an area outside the
United States and the area of recruitment or from which transferred.
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III. CONCLUSIONS
A. That management's determination Mr. Peterson (toes not meet the li

gibility criteria for the leave entitlements, based on a review of the eireu1n
stances and regulatory requirements, was incorrect.

B. That Mr. Peterson's request for reconsideratidn of the ('N) decision is
appropriate.

C. That management's action to withdraw Mr. I'etorson's entitlement to a
4-day maximum leave accumulation and to the accrual 1111(1 grant of home
leave was improper.

The facts and information concerning the employment of Mr.
Cherry in 1949 at the age of 20 in the Canal Zone by L'tfTS and his
subsequent transfers within TAGS to Chile and Paraguay are con
tamed in his grievance file which was attached to the SUbfl'IlSSH)Il. The
submission states that, while the facts surrounding Mr. Cherry's
employment vary slightly from those. surrounding Mr. Peterson's
employment, the questions subniitted in the case of Mr. Peterson are
believed I)ertmnent in the case of Mr. Cherry. We agree. and, therefore,
the determinations herein are applicable to his case.

The following questions are submitted:
1. What are Nr. Peterson's entitlements under 5 U.S. Code 6i0t(b)

while employed by I)MA in the Canal Zone?
2. Are Mr. Peterson's entitlements under S ET.S.C. 6304(b) affected

as a result of his transfer by l)MA to a country outside. the ('anal
Zone?

Under the. facts as presented we are unable to (lisagree with the
administrative, view that Mr. Peterson was originally in the ('anal
Zone because of his father's employment there and, Since he was
employed within the area of his recruitment, he. was a local hire. The
regulation i)ertttifliig to the accumulation of annual leave at the time
Mr. Peterson was employed was contained in 5 (1FR and pro
vided as follows:

30.202 Aectnutlated annual leave. Accumulated annual leave may he carrwd
forward for use in succeeding years until it totals not exceeding 00 diy: Pro-
vidcd, That additional leave up to 30 days which was accumulated during the
emergency period from September 8, 1939, to July 2S, 1947, and which remaths
unused, may be carried forward into succeeding years until used.

Thus at the time of his employment Mr. Peterson in 1948 was entitled
to accumulate no more than 60 days annual leave.

Under the Annual and Sick Leave Act of 1951, Public Law 233,
effective January 6, 1952, 65 Stat. 679, the accumulation of annual
leave was limited to 60 days for employees in the continental Lnited
States and to 90 days for certain employees outside the continental
United States. The Annual and Sick Leave Act of 1951 was aflleflde(l
by Public Law 102, approved July 2, 1953, 67 Stat. 137, which reduced
the accumulation of annual leave to 30 days for employees in the con
tinental United States and 45 days for certain employees outside. the.
continental United States. Since Mr. Peterson was a local hire and in
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the Canal Zone at the time of his employment, he was entitled only to
the 30-day accumulation of annual leave under Public Law 102 while
stationed in the Canal Zone. The accumulation and granting of home
leave is dependent upon an employee being eligible to accumulate 45
days of annual leave. See 5 CFR 630.602 implementing section 203(f)
of the Annual and Sick Leave Act of 1951, 65 Stat. 680, as amended by
section 401 of Public Law 86—707,74 Stat. 799, now codified in 5 U.S.C.
6305(a). Since Mr. Peterson was not eligible to accumulate 45 days of
annual leave he was not entitled to home leave.

The separation from military service on March 16, 1954, and his sub-
sequent restoration on February 10, 1956, is not considered a break in
service and his reappointment did not meet the criteria of paragraph
(d) (3) of section 203 of the Annual and Sick Leave Act of 1951 (65
Stat. 680) providing that persons who are not normally residents of
the area concerned and who are discharged from the military service
of the United States to accept employment with an agency of the
Federal Government are eligible to accumulate 45 days annual leave.
See 26 Comp. Gen. 488 (1946).

In view of the above our determination is that Mr. Peterson was not
entitled to accumulate 45 days leave while stationed in the Canal Zone
or to the accumulation and granting of home leave incident to assign-
ment in the Canal Zone.

Regarding question 2 section 203(d) of the Annual and Sick Leave
Act of 1951, as amended, now codified in section 6304(b) of Title 5
of the U.S. Code provides as follows:

(b) Annual leave not used by an employee of the Government of the United
States in one of the following classes of employees stationed outside the United
States accumulates for use in succeeding years until it totals not more than 45
days at the beginning of the first full biweekly pay period, or corresponding
period for an employee who is not paid on the basis of biweekly pay periods,
occurring in a year:

(1) Individuals directly recruited or transferred by the Government of the
United States from the United States or its territories or possessions includ-
ing the Commonwealth of Puerto Rico for employment outside the area of
recruitment or from which transferred.

(2) Individuals employed locally but—
(A) (i) who were originally recruited from the United States or its

territories or possessions including the Commonwealth of Puerto Rico
but outside the area of employment;

(ii) who have been in substantially continuous employment by other
agencies of the United States, Inited States firms, interests, or organiza-
tions, international organizations in whirh the United States partici-
pates, or foreign governments; and

(iii) whose conditions of employment provide for their return trans-
portation to the United States or its territories or possessions including
the Commonwealth of Puerto Rico; or

(B) (i) who were at the time of employment temporarily absent, for
the purpose of travel or formal study, from the United States, or from
their respective places of residence in its territories or possessions
including the Commonwealth of Puerto Rico; and
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(ii) who, during the temporary absence, have maintained residence
in the United States or its territories or possessions including the
Commonwealth of Puerto Rico but outside the area of employment.

(3) Individuals who are not normally residents of the area concerned and
who are discharged from service in the armed forces to accept employment
with an agency of the Government of the United States.

Since Mr. Peterson was not dircctly recruited or transferred by the
Government from the United States for employment in Monterrey,
Mexico, on ,January 6. 1957, and Mexico City, Mexico, on February 27,
1969, his present duty station, there is for consideration whether the
transfer from the Canal Zone may be considered as being made from
its "territories or possessions" as the phrase is used in subsection
(b) (1),supra.

The term "territory" does not have a fixed and technical meaning
which must be accorded it in all circumstances. As used in acts of Com
gress, it may have different meanings, so that the same I)OlitiCal em
tity may be included in one but excluded in another. The use of the terni
"territory" by Congress may sometimes be meant to be synonymous
only with the "place" or "area." Thus the meaning of the word, as used
in the Federal statute, will depend upon the character and aim of the
act. Where Congress intended to exert all the power it possessed in re
spect to the subject matter, the word will be held to have been used in
its most comprehensive sense and will include even an unorganized
territory. However, a statute excepting territories from its operation
has been held to except oniy territories proper, and not the unorganized
public domain. 72 Am Jur 2d, States, Territories, and Dependencies,

131.
The word "possession" as used in an act of Congress, has been held

not to be a word of art, descriptive of a recognized geographical or
governmental entity, but rather a term which should he construed, if
reasonably possible, to effectuate the intent of the lawmakers. 72 Am
Jur 2d, supra, VerniZya-Brown Co. v. Conne7l. 335 U.S. 377 (1948).

The treaty wit.h the Republic of Panama grants to the United States
in perpetuity the use, occupation, and control of the Canal Zone for
t.he construction, operation, maintenance, and protection of the Canal,
and gives the United States the same rights, power, and authority
within the Canal Zone as it would have if it were the sovereign, to the
entire exclusion of the exercise of any such rights, power, and author
ity, by the Republic of Panama. lVil,son v. S/ian', 204 TT.S. 24 (1907).
The Canal Zone Government is an independent agency of the United
States, administered under the supervision of the President of the
I nite.d States by a Governor appointed with the advice and eoiisent of
the Senate. 72 Am Jur 2d, States. Territories, and Dependencies,

135.
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As set forth in the case of Liickenbach S.S. v. United States, '280
U.S. 173 (1930), the Canal Zone has been treated by the Congress, the
courts and the administrative and accounting officers of the Govern-
ment, at different times and for different purposes, as a foreign terri-
tory, as an organized territory or possession of the United States. For
additional instances of such varied treatment, which need not be de-
tailed here, see 16 Comp. Gen. 515 (1936) and cases cited therein.

In United States v. Husband I?. (Roach), 453 F. 2d 1054 (1971),
a case concernmg the authority of the Governor of the Canal Zone
to issue traffic regulations generally, it was held that the Canal Zone
is an unincorporated territory of the United States. See convention
between United States and Republic of Panama, November 18, 1903,
33 Stat. 2234, articles 2, 3; General Treaty between United States
and Panama, March 2, 1936, 53 Stat. 1807; 2 C.Z.C. 1 et seq. It was
also held that Congress has complete and plenary authority to legislate
for an unincorporated territory such as the Canal Zone, pursuant to
article IV, 3, ci. 2, of the Constitution, empowering it "to dispose of
and make all needful Rules and Regulations respecting the Territory
or other Property belonging to the United States."

In 15 Comp. Gen. 36 (1935) it was held that the Canal Zone "must be
considered as included in the broad terms 'territories and possessions'
of the United States as used in section 2 of the Emergency Relief Act
of 1935." Since the rights of the United States with respect to the
Canal Zone are all inclusive, and the territory, is subject to such laws
as may be made applicable thereto by the Congress, it must be con-
sidered as included in the broad term "territories and possessions"
of the United States as used in 5 U.S.C. 6304(b) (1).

Inasmuch as we consider the Canal Zone to come within the phrase
"territories or possessions" of the Lnited States as used in 5 U.S.C.
6304(b) (1), Mr. Peterson upon transfer to Mexico, a foreigii country,
became eligible to accumulate 45 days annual leave and to accumulate
and be granted home leave. Question number 2 is answered accord-
ingly.

(B—179018]

M;litary Personnel—Retirement—Temporary Disability Retire-
ment—Removal From List—Member Not Bound by Prior Survivor
Benefit Plan Election
Where a service member exercised his option regarding participation in the
Survivor Benefit Plan, 10 U.S.C. 1447—1455, and made an election for the pur-
pose of being placed on the Temporary Disability Retired List and whose name
is removed from that list for the purpose of either resuming full active duty or
retirement for length of service under another provision of law, since 10 U.S.C.
1448(c) terminates his participation in the Plan at that time, any option exer-
cised and election made prior to placement on that list is limited to that purpose
and smth member may not be bound thereafter by those actions.

554-361 0 - 75 - 6
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Pay—Retired—Subsequent to Temporary Disability Retired List
Removal—Member Not Bound by Prior Survivor Benefit Plan
Election

When a service member's name is removed from the Temporary Disability Re-
tired List and is returned to the active list for the purpose of retirement for
length of service under another provision of law, since there may exist sigiiifi
cant changes in the member's circumstances subsequent to his initial decision
to participate or not participate in the Survivor Benefit Plan, lie is to be treatel
as a new prospective participant and must be given the opportunity to fully
review his future participation in the I'lan prior to such retirement with positive
action to be taken administratively to insure that the details and costs are fully
understood by him.

In the matter of Survivor Benefit Plan coverage for Temporary
Disability Retired List members, June 18, 1974:

This action is in response to a letter from the Acting Assistant See
retary of 1)efense (Comptroller), requesting a decision concerning the
application of the Survivor Benefit Plan, 10 U.S. Code 1447
to a service member whose name is removed from the Temporary 1)is
ability Retired List (TDRL) in the circumstances discussed in i)e
partment of Defense Military Pay and Allowance Committee Action
N. 480, which was enclosed with the request.

The questions set forth in the Committee Action are:
What is the proper application of the Survivor Benefits Plan (Sill') to a

member removed from the Temporary Disability Retired List (T1)RL ami
restored to active duty for one or more days and then retired for length of
service under another provision of law? Would—

a. A prior election be terminated and maximum coverage become automatic
under the new retirement status; or

b. An election in effect while on the PDRr be continued in force with cost
and annuity recomputed, as applieabe, based on the retired pay entitlement of
the new retirement status?

c. A member who indicated he did not desire to participate in the Plan while
on the TDRL he permitted to make an election to be covered tiuring the new
retirement status?

The discussion in the Committee Action recognizes that under 10
U.S.C. 1448(c). the application of the Survivor Benefit Plai'i to a
person whose, name is on the Temporary Disability Retired List ter
minates when his name is removed from that list and he. is no longer
entitled to retired pay. It is stated in the discussion that. paragraph
)e (3), section III, appendix of I)A Cireuar (08- 41, October 20. 1972.
provides that for a person who is removed from the Temporary 1)is
ability Retired List and restored to active duty. any Survivor Benefit
Plan coverage will end and the costs will not be refunded and that for
such restored members, the. Survivor Benefit Plan will apply in the
future as for other active duty members.

In this regard, the discussion points out that a member removed
froln the Tenporary Disability Retired List also includes those who
are eligible for retirement under another provision of law when they
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were placed on the list, and that, except for reservists eligible for retire-
meiit under 10 U.S.C. 3911, 47 Comp. Gen. 141 (19G7) held that
members must be in an active status following removal from the Tem-
porary Disability Retired List in order to be retired for length of
service. Further, it is stated that while such required active status
could be for a minimum 1)erio(l of one day, nothing can be found in
regulations or statutory material that provides instructions concerning
the apl)lication of coverage under the Survivor Benefit Plan for these
individuals.

Subsection 1448 (a) of Title 10, U.S. Code, provides in pertinent
part:

(a) The Plan applies to a person who is married or has a dependent child
when lie becomes entitled to retired or retainer pay unless he elects not to
participate in the Plan before the first day for which he is eligible for that
pay. If a person who is married elects not to participate in the Plan at the
maximum level, that person's spouse shall be notified of the decision. An elec-
tion not to participate in the Plan is irrevocable if not revoked before the date
on which the person first becomes entitled to retired or retainer pay. * * *

In our decision of May 10, 1974, 53 Comp. Gen. 847, we said with
regard to subsection 1448 (a) that:

* * in a situation where a member retires and is in an inactive status
having previously elected to participate in the Plan and becomes entitled to
retired or retainer pay, the basic coverage under the Plan for the eligible sur-
vivors is by virtue of the provisions of 10 U.S.C. 1448(a), with payment to be
made in accordance with 10 U.S.C. 1450 * *

The Survivor Benefit Plan was designed to build on the income
maintenance foundation of the Social Security system in order to
provide survivor coverage to military widows and dependent children
in a stated amount from retirement income derived by a member from
his past military service. This contemplates generally the existence of a
final type retirement where a member, when placed in an inactive
status which entitles him to retired pay, would remain in that status
until he dies. If, however, a member is recalled to active duty sub-
sequent to such a retirement, upon release from that period of active
duty he would resume his earlier inactive status with retired pay re-
computed under the provisions of 10 U.S.C. 1402.

With regard to the application of the Survivor Benefit Plan to this
type of situation, we expressed the view in 53 Comp. Gen. 847, 8upra,
in connection with the answer to question 4 that where a member
became entitled to retired pay having previously elected to participat
in and has contributed to the Plan, the basic rights of the designated
and otherwise eligible survivors continue irrespective of subsequent
changes in the member's status.

Such is not the case with respect to members whose names are placed
on the Temporary Disability Retired List. While there is no question
that the Survivor Benefit Plan is for application to such members at
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the time their names are placed on that list (they are entitled to retired
pay computed under 10 U.S.C. 1401 during that time), subsection
1448(c) of Title 10, U.S. Code, pro'iles:

(c) The application of the Plan to a person whose name is on the temporary
disability retired list terminates when his name is removed from that list and
he is no longer entitled to retired pay.

The purpose for establishing the Temporary 1)isability Retired
List (10 U.S.C. 1202 and 1205) was to authorize a limited retirement
status for members of the Armed Forces called or ordered to active
duty and who become unfit to perform such duty he('auSe of a physi(a1
disability incurred while entitled to basic p', but where such ds-
ability is not determined to be of a permanent nature, with the maxi-
mum period of retention on that list limited to five years (10 U.S.C.
1210(b). Other than situations involving immediate transfer to the
permanent disability retired list, members whose names are removed
from the Temporary Disability Retired List are returned to the active
list either for the purpose of resuming full active duty or in order to
qualify them for retirement for length of service under other pro.
visions of law. See 47 Comp. Gen. 141 (1967) and SOld. 677 (1971).

There is no extensive legislative history regarding the application
of the Plan to members whose names are on the Temporary Disability
Retired List. However, for members whose names have been removed
from that list the legislative policy is clearly and unequivocally stated
on page 33 of House Report No. 92—481, Committee on the Armed
Forces, House of Representatives, dated September 16, 1971, to ac-
company H.R. 10670, which eventually became Public Law 92-425,
86 Stat. 761, as follows:

* * * A person removed from the temporary disability retired list ceases to
participate in the plan when he is no longer entitled to retired pay. A member
transferred from the temporary disability retired list to the permanent disabllty
retired list continues in the plan subject to changes in the base amOmt *

Sinlilar wording is contained on page 51 of Senate Report Xo. 92
1089, Committee on Armed Services, United States Senate, dated Sep.
tember 6, 1972.

From the foregoing, it is apparent that it was congressionally recog-
nized that members on the Temporary Disability Retired List are to be
afforded the opportunity to obtaimi survivor protection as in all other
retirement cases, but that it was also recognized that such a status on
that list would be for a limited duration. Thus, with the mandate that
the Plan is no longer applicable to a member whose name is removed
from that list and returned to the active list, it is our view that th
option to participate in the Plan exercised by the member and his elec-
tion made prior to his name being placed on the Temporary i)isability
Retired List would also be of limited applicability, since his return to
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the active list would be for the purpose of either resuming full active
duty or retiring for length of service under another provision of law.

Therefore, where a member, whose name is on the Temporary Dis-
ability Retired List, is being returned to the active list for the purpose
of retirement for length of service, any o1)tion exercised by the member
with regard to the Plan and election made. prior to placement on that
list is limited to that purpose and such member may not be bound
thereafter by those actions. Further, since changed circumstances may
have occurred subsequent to the time his name was placed on the Tem-
porary Disability Retired List and since subsection 1448(a) pro-
vides in part that, "If a person who is married elects not to participate
in the Plan at the maximum level, that peluoli's spouse shall be notified
of the decision," the member must be treated as a new prospective
participant and must be given the opportunity to fully review his
future participation in the Plan, with positive action to be taken by
administrative officers to insure that the details of the Plan, its bene-
fits and the cost of participation are again fully explained and imder-
stood by the member. Cf. 53 Comp. Gen. 192 (1973).

Your questions are answered accordingly.

(B—181234]

Statutory Construction—Legislative Intent—Foreign Assistance
Aet of 1973—Effective Date—Enactment Date v. Current Fiscal
Year

Provision in Foreign Assistance Act of 1973 which amends earlier statute which
permitted specified amount of excess defense items (domestic and foreign gen-
erated) to be furnished to foreign countries without charge to Military Aid Pro-
gram (MAP) funds so as to, in effect, require domestic excess defense items to
be charged to MAP funds, is apPlicable on and after July 1, 1973, even thoigh
amendment was enacted subsequent thereto since latter act provides autlioriza-
tions of funds for current fiscal year, provision contains the worlds "during eath
fiscal year," and such effective date appears consistent with legislative history
of such provision and manner in which it had been applied in prior fiscal years.

In the matter of excess defense articles furnished foreign countries,
June 20, 1974:

This decision is in response to a request l)y the Assistant Secretary of
Defense (Comptroller) concerning the applicable date of section 26 of
the Foreign Assistance Act of 1973, Public Law 93—189, approved
December 17, 1973, 87 Stat. 731.

The question presented for decision is whether or not section 8 as no
amended applies to excess defense articles ordered after the beginning
of fiscal year 1974 (July 1, 1973) but before enactment of Public Law
93—189 (December 17, 1973).
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Insofar as pertinent here section 26 amendet4 section 8(b) of Public
Law 91--672 (22 U.S. Code 2321b), approved January 12, 1971, 84 Stat.
2053, as amended, by adding the language italicized below so that it
now reads as follows:

(b) In the case of eecss defense erticles which arc generated abroad, the
provisions of subsection (a) of this section shall apply during any fiscal year only
to the extent that the aggregate value of excess defense articles ordered during
the year exceeds 10,000,0O0.

Subsection (a) referred to in subsection (b) above provides that=
Subject to the provisions of subsection (b), the value of any exeass

defense artile granted to a foreign country or international organisatlon by any
department, agency, or independent establishment of the United States ()OVOfl1
meat (other than the Agency for International Development) shall be iderad
to be an expenditure made from funds appropriated under the Foreign Assistanca
Act of 1961 for military assistance. Unless such department, agency, or estabiish
meat certifies to the Comptroller General of the United States that th exee dc
fense article whose stock status is excess at the time ordered, a sum eqaal to
the value thereof shall (less amounts to be transferred under section 632(d) of
the Foreign Assistance Act of 1961) (1) be reserved and transferred to a
pease account, (2) remain in the suspense account until the defense article is
either delivered to a foreign country or international rganizatbm or the order
therefor is cancelled, and (3) be transferred from the spease account to (A)
the general fund of the Treasury upon delivery of such article, or (B) to the
military assistance appropriation for the current fiscal year upon eanaellation
of the order. Such siun shall be transferred to the military assistance approprht
tion for the current fiscal year upon delivery of such article if at the time
of delivery the stock status of th article is determinel, in accordance with sub
sections (g) and (m) of section 2403 of this title, to be nonexcess.

Prior to enactment of section 8 of Public Law 9t 672, excess defense
articles granted to foreign countries were not charged against the
Military Aid Program (MAP) funds. The effect of section 8 was to re
quire all excess defense articles to be charged against MAP funds ex
cept that subsection (b) requires such charge to MAP funds only after
a specified ceiling had been reached in any fiscal year.

The Assistant Secretary transmitted with his request memoranda
of the Department of State and the Department of Defense, dated
March 21 and April 4, 1974, respectively. T3oth agree that section
8(b) applies to defense articles generated abroad effective July 1, 1974.
However, the State memorandum takes the further position that sec
tion 8(b) applies to excess defense articles generated in the United
States only on and after the date of enactment of Public Law 93 189.

As indicated above, the language of section 8 was enacted into law
on January 12, 1971, approximately 6 months following the beginning
of fiscal year 1971. The ceiling then specified in subsection (h) was
$100,000,000. Subsection 8(b) subsequently was amended by section
402 of Public Law 92—226 approved February 7, 1972, 86 Stat. 33,
by changing the ceiling amount to $185,000,000——sueh amendment
again occurring more than 6 months after the beginning of the fiscal
year.
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State Department, in its memorandum, points out that neither in
1971 nor in L972 was the ceiling less than the value of excess articles
ordered prior to enactment or anienduient of section 8 and that
section 8 thus has never had a retroactive effect. Further, it is urged
that—

In the absence of anything to the contrary in its terms of legislative history,
the amendment should he construed in accordance with normal rules of sth tory
construction as having effect only from and after the date of its enactment.
Retroactivity should not be presumeu.

Whule. it may be true that section 8 has never had a retroactive
effect, it is also true that in each of fiscal years 1971 and 1972, and
although more than (l months of each of the fiscal years had elapsed
at. the time section 8 was enacted or anacnded, the ceiling was applied
to excess articles ordered during the entire fiscal year involved.

We see no valid basis to now construe section 8(b) as it. relates to
excess defense articles generated al)road as being applicable as and of
Ju1y 1, 1973, and at the same time to construe it as being applicable
only on and after 1)ecember 17, 1973, as now urged, in effect, in the
State memorandum, with respect to excess defense articles generated
in the Tnitecl States.

Each of the three Public Laws mentioned above authorized the
making of Foreign Assistance appropriations for the applicable fiscal
year, and either delete, limit, or expand existing programs or provide
for additional ones. The Department of T)efense memorandum after
reviewing the legislative history of section 8 observes that section 8—-

* * * has been perceived by the Congress as an integral part of the annual
authorization process; a process by which it authorizes funds to be appropriated
for foreign aid for a whole fiscal year, even though a l)ort1O of such fiscal year
has generally elapsed prior to enactment.

WThile a construction such as that now urged by State would not be
unreasonable, we are of the view that. the legislative history of section
8 and the maimer in which it has heretofore. been applied, together
with the wording of subsection (h) stating that it "shall apply during
any fiscal year," indicates a clear intent by the Congress that the
amendments made to section 8 by Public Law 93—189 were to apply
during the entire fiscal year to excess defense articles whether gen
crated abroad or in the United States.

(B—173677]

Contracts—Research and Development—Space Shuttle Program—
Solid Rocket Motor Project
On basis of General Accounting Office review of National Aeronautics and Space
Administration (NASA) evaluation of cost-plus-award-fee proposals for Solid
Rocket Motor Project of Space Shuttle Program covering 15-year period in esti-
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mated price range of $800 million, it is recommended that NASA determine
whether, in view of substantial net decrease in probable cost between two lowest
proposers, selection decision should be reconsidered.

Contracts—Negotiation—---Awards—Propriety—Evaluation of Pro-

NASA Procurement Regulation 3.805—2, which deemphasizes cost in favor of
quality of expected performance, is not violated by selection of contractor for
Solid Rocket Motor Project of Space Shuttle Program on basis of admitted wirer-
tam cost proposal estimates covering 15—year contract period, (lenerni Accounting
Office having found that cost proposals were conservatively adjusted ; cost uncer-
taiulios as between proposers generally balanced out ; and proposers were ranked
essaulially equal in mission suitability and other related factors.

Cciriraets=---'Negotiation—Evaluation Factors—Standard Items—
Niirnnlizailon of Prices
Iii orenee of standardized request for proposnis estimate for non-Government
pxpsthaat component demand, NASA should have normalized proposed prices bc
pcoflrilaat component since any proposer, if successful, would obtain component
fran same sources in essentially same quantities for delivery from same locations.

Contracts—Negotiation—Requests for Proposals—Omission'
Standardized Projection of Non-Government Demand for Item

NASA request for proposals should have furnished proposers standardized pro
jection of non-Government demand for propellant component which woald be
essentially same and would be satisfied from same limited sources regardless of
contractor selected. In absence of standard demand projection, proposers were
required individually to predict non-Government demand over which they had no
control, with significant effect on proposal evaluation.

tontracts—Negotiation—Requests for Proposals----Esealation—
Definition

In light of the REP's definition of escalation—inflation plus variables resuliing
from dissimilar company business policies—to he used in converting 1972 dollars
to real year dollars (dollars expected to he expended in performance of program),
inflation can be considered a persistent and appreciable rise iii general level of
prices for both labor and materials which should be uniform for all proposer;,

Contrraets—NegotiationRequests for Proposals—Dollar v. Real
Year or Escalation Costs—Normalization
Bccanse NASA's REP required proposers to make informed judgments in conS
verting 1972 dollar costs to real year or escalated dollar costs over lb-year lieriod
for purpose of most probable cost assessment (proposed escalation rates havxng
reflected company unique factor), escalation over 15-year period need not be
normalized where to do so might prejudice proposer with dissimilarly mistrneted
1972 dollar labor base which was higher.

Contracts—Negotiation—Requests for Proposals—Escalation—
Inflation Element
Inflation element of escalation which, as distinguished from other elements of
escalation, is beyond proposer's control should have been stated in NASA
cost-reimbursement REP as rate common to all proposers; hut, snu'e liro;iosers
in ('oalldiance with REP included escalation rates in their proposals as to which
it is not possible to break out controllable features of escalation, failure to
normalize escalation is not unreasonable; any attempt to obtain refined cost
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data to normalize inflation would be inappropriate after-the-fact restructuring
of cost proposals.

Contracts—.Negotiation—-Cost, etc., Data—NASA Procedures—
Normalization of Proposed Costs

Under NASA procedures, proposed costs are normalized—establishing "should
have bid" common cost estimates—only when no logical reasons exist for cost
differences between proposers or where insufficient cost data is furnished with
proposals.

Contracts—Negotiation—Cost, etc., Data—NASA Evaluation
Factors—GAO Review

GAO review confirmed NASA evaluation findings that facilities cost difference
in favor of successful proposer was substantial. Protester planned to modify
existing and construct new Government facilities while successful proposer offered
to modify existing, facilities as necessary. GAO examined: (1) mInor adjust-
ment to protester's costs due to unavailability of Government test stand; (2)
best and final offer facility cost reductions; (3) comparison of subcontractor
facility costs; (4) acquisition of Government plant by successful offeror; (5)
Government support for protester; (6) residual value of facilities; (7) launch
site support costs; (8) maintenance costs; and (9) other evaluators' adjustments.

Contracts-Negotiation—Evaluation Factors—Delivery Provisions,
Freight Rates, etc.—Accepiance Reasonable
Acceptance for evaluation purposes of special Government freight rate quotations
from railroads under section 22 of the Interstate Commerce Act (49 U.S.C. 22)
significantly lower than existing .or similar rates for same commodity and sub-
ject to cancellation on 30 days' notice was reasonable since (1) rates were agreed
to by railroads and type of traffic proposed has generally moved on section 22
rates; (2) volume and frequency of traffic justifies low rates; (3) raIlroads have
been reliable In maintaining reasonable rate levels; and (4) all rates are com-
pensatory using available cost information.

Contracts—Negotiation—Evaluation Factors—Delivery Provisions,
Freight Rates, etc.—Agency Evaluation Approximates GAO's
Agency cost evaluation resulting in $36 million advantage to protester offering
water transportation by barge of solid rocket motors from proposed production
facility In Southeast to launch sites approximates GAO evaluation even though
(1) there was no anticipated cost or contractual agreement between protester
and potential barge transporter; (2) barge transporter has no record of offering
freight rates to Government; and (3) no historical cost data exists because
no barge of type proposed to transport solid rocket motors exists in the U.S.
fleet at present.

Contracts—Negotiation——Cost, etc., Data—Escalation-—Rate—-
Freight Costs
While proposer planning to use rail transportation may be able to mitigate
future freight rate increases, GAO believes agency should have assessed addi-
tional cost uncertainty in evaluation against proposal selected for negotiations
which, as evaluated, had a lower escalation rate for freight costs in the principal
production increment (1981—1988) than in the developmental and initial prob-
duction increments (1973—1981). Lack of verifiable cost information made un-
certain escalation rate used by protester who planned to transport solid rocket
motors by water.
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Contracts—Negotiation—Cost, etc., Data—Price Adjustment—
Savings—Speculative
Where RFP is silent concerning co-shipment by water of solid rocket motors and
external tanks with attendant possible cost savings, an(l agency gave l)rott'ter
partial credit therefor, protester should have received appropriate further
credit for such savings as positive cost uncertainty rather than a reduction in
most probable costs since actual savings are extremely speculative.

Contracts-Negotiation —Evaluation Factors — Labor Costs--
Hourly and Salaried Personnel
Although hourly labor rates are lower where protester proposes to perform
contract than where selected proposer will perform, agency properly concluded
that composite direct labor rates, which include hourly and salaried persoma'I,
were lower for selected proposer since protester's composite rates inclu(le(l higher
paid salaried personnel. Also, protester elected to charSe salaried personnel
rates to direct labor cost because of performance in facflity dedicated to iro
gram while selected proposer who planned to use facility where several other
Government programs would be performed properly charged salaried persormel
rates to overhead.

Contracts—Negotiation—Evaluation Factors—Labor Costs—Up-
ward Adjustment
Protester's contention that upward adjustment of labor costs In cost evaluation
should have decreased overhead and general and administrative (G&A) rates
in computing adjusted labor costs is supported by accounting principles. however,
protester's I)roPosal (lid not contain enough data to permit agency to derive lower
overhead and G&A rates; and procedure employed in this regard was consistently
applied to all proposers.

Contracts—Negotiation——Cost, etc., Data—Labor Costs—Evalua.
tion—Not Prejudicial
While agency used own techniques to estimate protester's labor costs because
protester's computations contained error detected l)y I)efense Contract Audit
Agency, no prejudice ensued since agency's adjustments to proposed labor costs
were significantly lower than claimed by protester and substantially lower than
labor costs recalculated by protester voluntarily during consideration of protPt.
Had labor costs been evaluated consistent with recalculation, protester's most
probable costs may well have been increased by $15 million.

Contracts—Negotiation—Evaluation Factors—Fadiities——"Tail-
ored"

Contention that proposed new "tailored" facilities to perform contract would re
quire 2.9 million less labor hours than needed by selected proposer performing
in existing facilities is not supported. Agency's acceptance of comperable labor
hours of both proposers was reasonable despite fact that labor hour estiniates
were based on subjective judgment.

Contracts—Negotiation—Cut-Off Date—Termination of Proposal
Evaluation—Reasonable

Shift in manufacturing site of key component submitted 5 days before final
cost evaluation need not be evaluated for potential savings since savings were
contingent on availability and assignment of floor space at proposed alternate
Government site, information presented as to quantini of savings was insufhl
cient, and time for evaluation was limited. Procurement agency may terminate
proposal evaluation at some reasonable point after final cutoff date.
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Contracts—Research and Development—Evaluation Factors—
Design—Deficiencies-—Potential Costs

NASA design evaluation correction process, whereby design weaknesses are fer-
reted out and potential cost to correct is assessed against proposed costs, which
uniformly treated weaknesses in all proposals and reflected advantages in pro-
tester's proposal, is procedurally proper. Design deficiencies in successful pro-
posal cannot be fairly categorized as major. While omission of assessments of
additional weakness in alternate watcr entry load case design and refurbishment
was questioned, any resulting cost impact and increase in point spread between
proposers is insufficient to provide basis to question evaluation conclusion that
proposers were essentially equal in technical scoring.

Contracts—Research and Development—Technical Deficiencies of
Proposals—Evaluation Propriety
Since successful proposer possesses at least basic expertise in fabrication of key
component, offer to fabricate component in-house was properly treated in tech-
nical evaluation as only a minor wckness not in conflict with RFP provision
discouraging development of new expertise by prime contractors. Moreover,
decision to use unconventional material in key component does not deviate from
overall RFP objective of minimum developmental risk, since successful proposer
offered low risk alternative program to which it can convert in early phase of
program.

Contracts—Negotiation—Request for Proposals—Early Year Fund-
ing—Evaluation Propriety
Contention that early year funding factor in NASA RFP should have been treated
as unimportant in management evalunUon is contradicted by preproposal reviews
stressing need to minimize such funding, terms of RFP, and protester's own pro-
posal which incorporated low early year funding in management commitment.
Agency's independent evaluation and judgment of protester's high early year
funding was not without reasonable foundation; and record does not support
contention that successful proposer should have received management penalty
for inferior design since penalty was assessed in technical scoring and cost.

Contracts — Negotiation — Competition — Use of Government
Facilities
Unsuccessful proposer's plan to use Government facilities to be constructed would
enhance competition for later production increment of space program, but GAO
review shows that adequate competition for later increment may be achieved
without using such facilities. In any case, possible increase in competition cannqt
be translated into amount to be included in probable cost evaluation.

Contracts—Research and Development—Evaluation Factors—De-
sign—Superiority, Deficiencies, etc.
Allegation that unsuccessful proposer's "superior design" will be transfused
under interim contracts awarded by NASA to another proposer selected for final
negotiations is not supported; but each proposer should be furnished maximum
amount of nonproprietary contract-generated data and apprised of its design
weaknesses to assure maximum future competitive opportunity in subject
program.
Contracts__Negotiation—Competition—Discussion With All Of-
ferors Requirement—Transfusion
Where evaluation process has been concluded with selection of one offeror over
another, term "transfusion" relates to receipt of an advantageous, unique concept
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which might not have accrued to selected proposer but for its performance under
interim contracts covering studies, planning and design preliminary to award of
development phase of overall program.

Contracts—Negotiation—-Competition—Discussion With All Of.
ferors Requirement—Technical Transfusion or Leveling

"Technical transfusion" in context of competitive negotiation normally connotes
transfer of unique concept from one proposer to another with result that latter
obtains unfair evaluation advantage based on the other's ingenuity.

In the matter of Lockheed Propulsion Company; Thiokol Corpora.
tion, June 24, 1974:
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INTRODTJ( TION

This decision deals with a protest by Lockheed Propulsion Corn
pany against the selection by the National Aeronautics and Space
Administration (NASA) of Thiokol Corporation for final negoti-
ations leading to the award of a contract for the Solid Rocket Motor
(SRM) Project of the Space Shuttle Program.

In accordance with NASA's established procedures, on June 1,
1973, the Associate Administrator for Manned Space Flight (lCSg-
nated a Source Evaluation Board (EB) for the SRM Project for
the purpose of establishing evaluation criteria, preparing the request
for proposals, evaluating proposals, conducting written and oral dis-
cussions, submitting a written report, reporting its findings and
making an accompanying oral presentation to the A.drninistrator in
his capacity as the Source Selection Official (SSO). On November '2O
1973, the Administrator of NASA, with the concurrence of the l)eputy
Administrator, and the Associate Administrator for Organization
and Management, selected Thiokol Corporation.
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The Space Shuttle System consists of a reusable, orbiter vehicle,
an external oxygen/hydrogen/tank and reusable twin solid rocket
boosters of which the solid rocket motor is the major portion. The
orbiter will be boosted into space through the simultaneous operation
of two solid propellant motors and three high pressure liquid oxygen/
hydrogen main engines located in the reai of the orbiter. The booster
solid rocket motors will burn in parallel with the orbiter main engines
during lift-off and initial flight. The boosters will then be separated
from the external tank for earth landing by parachutes for recovery
and reuse. Just prior to achieving orbital velocity, the main engines
will be shut down and the external tank jettisoned with the orbiter
then proceeding into its orbital track.

Each SRM is composed of the following major components: a case,
solid propellant, insulation, liner, and maneuverable or flexible nozzle.

The SRM, when recovered after launch, will be transported to the
contractor's facility for refurbishment, refueling and reuse. The proc-
ess will reduce substantially the cost of space operations through the
continuous reuse of a limited amount of hardware.

This procurement for Phase (7D of the SRM program followed
the performance of four parallel Phase B study contracts for SRM
motor definition. These contracts were awarded to Thiokol Corpora-
tion, Lockheed Propulsion Company, Aerojet Solid Propulsion Corn-
pany, and United Technology Center. Because of the research and
development nature of the Space Shuttle Program and the degree of
programmatic uncertainty involved, NASA decided to award a cost-
plus-award- fee contract.

REQUEST FOR PROPOSALS

The request for proposals (BFP No. 81-4—94—98401) was issued
for a cost-plus-award-fee contract to be negotiated under the author-
ity of 10 U.S. Code 2304(a) (11) which permits the negotiation of
contracts for research and developmental work. The contemplated
contract is for the design, development, test, production, acceptance,
operation and refurbishment of the SRM and its ancillary equipment,
post-flight analysis and support tunctions.

The RFP, as amended, emphasized that the design and manufacture
of the SRM was to be devised so as to insure the high reliability of
the finished product. Moreover, since the SRM is the largest element
in computing total cost. per flight., the IIFP provided that *

design to cost for every item and operation is a critical aspect of the
SRM project." The RFP further e,mphasized the unique aspects of
refurbishment and reuse and the fact that these processes must also
be cost-effective.
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Each proposer was required to submit a proposal encompassing
the entire SRM Project for three. increments, Cost proposals W&!FC
requested for Increments 1 and 2 which covered all efforts required
for the total design, development, test; and evaluation (1)1)T&E) of
the SRM, including six developmental flights, and all efforts neces-
sary to manufacture, test. an(I deliver new and refurbished SRM's
for 54 flights (108 SRM's). lucremeet 3 cost estimates were to com-
prise all efforts necessary to manufacture, test, and deliver new and
refurbished SRM's for 385 flights (770 SRM's).

However, the RFP further stated that:
for contracting purpos, the Govcinment Intends to procure the total

DDT&E, that is, ncren,ent 1 as the initial contract en erage. The Gn'crn,,cnt,
at its option, may negotiate foL ]tncremenl i and adjust; the time and/or quan-
tities for the Second and Thire Incremeot s. The Government (o tenapiates a
separate procurement for Increment 3.

The first '2 increments encompassed the years 197 -1981, and the third
increment 1981—4988. All cost details were. to be displayed in calendar
year 1972 dollars ($72) and real ear dollars ($RY), the latter
defined as those dollars expected to an expended in the performance
of the program or calendar year 1972 dollars adjusted for escalation.

The RFP established the following evaluation factors: mission suit-
ability, cost, and other factors. The factors to be evaluated by the SEI3
with their respective critecia and relative importance arc quoted
below:
Mission SuitabiUty Factors

2.2.1 Mission suitability factors are those factors which will he employed to
evaluate the quality of work oa product that is offered, the ability of the pro-
poser to actually produce what is offered, and the applicability of the total
concept of the mission. Proposaals will he evaluated and scored according to
the criteria set forth herein. The evaluation of the work or product offered will
deal primarily with what the proposer will do to meet the established require-
ments and why he proposes his approach as the best approach.

2.2.2 The rating of proposers under tlu mission suitability factors will he
substantially determined by the extent to which the proposed approaches are
expected to contribute to low production and low operating costs. Predicated
upon proposed DDT&E efforts at reasonoble levels of cost, risk, and technical
adequacy, the proposer's scores under mission suitability factors will be related
to the Government's projection of his Solid Rocket Motor proposal's Impact on
Space Shuttle System cost per flight.

2.2.3 The mission suitability factors are:
Factor 1—Manufacturing. Refurbishment, and Product Support
Factor 2—Design, Development, and Verification
Factor 3—Management

2.2.3.1 Criteria
For purposes of evaluation, criteria have been established under each mis-

sion suitability factor as follows:
Factor 1: Manufacturing, Refurbishment, and Product Support

Criterion 1: Manufacturing, Safety, and Product Assurance. Evaluated under
this criterion will be the proposer's planning, innovation, and technical excel-
lence in producing high quality, low cost SRM's. This includes manufacturing
and tooling approach, efficiency, safety, and rate flexibility.
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Criterion 2: Refurbishment and Product ,Snpport. Evaluated under this cri
tenon will be the proposer's planning, innovation and technical excellence in
achieving low project risk with consideration of such areas as adequacy and
effectivity of facilities to support the work as proposed, cost-effective refur-
bishment, logistics, transportation, handling, suppoit equipment, and launch site
operations and support.
Factor2:Design, Development and Verification

Criterion 1: olu1 Rocket Motor Drripn. Evaluated under this criterion will be
the proposer's innovation and techoisal excellence in achieving a minimum
development risk and highly reliable lesign at a reasonable DI)T&E cost which
will provide reusability, refurbishabiUy, and low cost production and operations,
including its influence on facilities, he edling and transportation, as well as the
achievement of performance requiremrots.

Criterion 2: ,olid Rocket Motor Des opment and Verification. Evaluated under
this criterion will he the proposer's inAovation and technical excellence in achiev-
ing a cost-effective development, test and verification program that minimizes
risk and early year funding requirements.
Factor 3: Management

Criterion 1: Management Approach end Organization. Evaluated under this
criterion will be the proposer's management effectiveness in achieving project
goals and requirements, the overall liv, approach and organization selected for
this procurement, and methods for maaagement control and integration.

Criterion 2: Key Personnel. Evaluated under this criterion will be the qualifica-
tions and experience of key personnel as related to their proposed assignments
and their demonstrated capability to achieve effective and economical manage-
ment.

2.2.3.2 Relative Importance of Criteria
For evaluation purposes, the relative importance of the criteria is as follows:

Most Important
Manufacturing, Safety and Product Assurance
Refurbishment and Product Support
SRM Design
Management Approach and Organization

Very important
Key Personnel
SRM Development and Verification

The Most Important are of equal value, and the Very Important are of equal
value and are significantly less in value than tile Most Important.

2.3 Cost Factors
2.3.1 Cost factors are those factors which imlicate the adequacy and realism

'd the cost proposal and the probable costs that will be incurred. The evaluation
of cost factors will include an assessment of the cost of doing business with each
iroposer and the possible growth in proposed costs (luring the cours of the pro-
gram. It will also include a comparison with NASA's estimates of the probable
development cost, as well as the probable cost per flight.

2.3.2 Cost factors as such will not he numerically scored by the SEB. They will
he reported by the SEB to the Source Selection Official. The importance of cost
factors in the selection will depend on such considerations as the magnitude of
the cost differentials between the proposers, th credibility of such differentials,
the keenness of the competition in mission suitability factors, and the impact (If
any) of other factors.

2.3.3 Cost Relationship to Mission kS'uitability Factors. The cost proposal will
he used extensively in the Government's evaluation and scoring of mission
suitability factors to determine realism, understanding of requirements, and
whether the design and production approach being taken will lead to the lowest
production and operational cost consistent with reasonable development cost.

2.4 Other Factors
2.4.1 Factors in this grouping are those which have not been included In either

the "Mission Suitability" or "Cost" grouping but which will he considered by the
Source Selection Official in making his selection. Their nature does not permit a
meaningful numerical pre-determination of relative sigiiiflcance or impact on the
selection decision; they are not, therefore, numerically scored by the SEB.
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2.4.2 The Other Factors listed below have been identified as being such that
they bear on a proposer's ability to meet the requirements and objectives of this
procurement and will be considered by the Source Selection Official:

a. Financial Capability. A proposer's financial capability to properly execute a
program of this type and magnitude.

b. Past Performance. A proposer's performance on prior and current programs
for the Government.

c, Relate'l E,epcriencc. A proposer's related experience on relevant, prior, or
current programs.

d. Utilization of Small Btsiness. A proposer's plans to utilize small business
enterprises as subcontractors or suppliers.

e. Utilization of Minority Owned Enterprses. A proposer's plane to utilize
minority owned enterprises as subcontractors or suppliers.

f. Proposel Contract. The acceptability of the proposed contract.
g. Pro posed Fee Structure. A proposer's plan or arrangements made with

regard to Base and Award Fee.
h. Facilities. Flexibility inherent in the proposed facilities plan and Its adapt-

ability to NASA's idan to separately contract for Increment 3.
2.4.3 The foregoing do not constitute an all-inclusive listing of Other Factors

which may he considered in the selection decision. If important additional factors
evolve or surface during the source evaluation and selection proeen which aio
bear upon a proposer's ability to meet the requirements and objectives of this
procurement, they, too, will be given appropriate consideration.

In addition, the RFP's introduction provided:
4.4 Facilities Policy
The general policy of the National Aeronautics and Space Administration

is that contractors will furnish those facilities that are required for the per-
formance of Government raseareli and development contracts. Nevertheless, the
proposer should select the facility approach considered the most efficient from
a rest standpoint and may propose existing or new contractor or (lovermorat
facilities in any combination. It is expected that existing facilities will be utiihwd
as long as they are cost-effective.

SEB EVALUATION_PLAN

As established by the Source Evaluation Plan developed by the SEB,
the evaluation effort was divided into four primary areas each corres-
ponding to either a mission suitahilihy or cost factor. A designated
team undertook the detailed evaluation in each of these areas. The
four teams, each chaired by an SEB voting member were the cost team,
design, development and verification team, management team, and
manufacturing, refurbishment and product support team.

Individual team members were advised to note that the liFT' had
stressed the importance of e.conomie considerations in this procure-
ment. ,Just as the proposers were being- requested to "design to cost,"
the evaluators were advised to "evaluate to cost." Each evaluator was
to examine the resource estimates for his respective area and ascertain
the validity of the estimates. Where changes were warranted, the
evaluator would recommend adjustments.

The teams were further broken down into panels, each dealing with
an area within the team's topical area. Moreover, each panel was
similarly divided into subpanels. Subpanel chairmen lied to assess
proposal material specifically related to their subpanels and also to
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review and consolidate the information provided by the siihpanel
evaluators. Each subpanel made at least one direct oral report to the
SEB. The panel chairmen in consultation with siibpanel chairmen
consolidated the findings of each subpanel and submitted this material
to the team chairmen who, in turn, were responsible for reviewing and
consolidating the panel findings and assigning one of the following
adjective ratings for each criterion:

Excellent, Very good, Good, Fair, Poor

In addition to pointing out strengths, it -was the function of the
design team to ferret out design weaknesses, to propose programs or
methods to correct the weaknesses, and refer them to the inanufac-
turing team to estimate manhours and materials required to correct
the weaknesses. This input was then given to the cost team to apply
labor rates, overhead, material costs, and escalation factors as required.
The cost team presented the end result of the proposed adjustment
to the: SEB for approval. If the adjustment was approved, it was
integrated into the proposer's cost tabulation.

The foregoing approach to design evaluation comports with NASA
Procurement Regulation I)irective (PRD) No. 70—15 (Revised) which
states in part that:

The [SEB] report should state also the Board's estimate of the approximate
impact on cost or price that will result from the elimination of correctible weak-
nesses during negotiations after selection.

* * * * $ S S
* * where the meaning of a proposal is clear, and where the Board has enough
information to assess its validity, and the proposal contains a weakness which
is inherent in a proposer's management, engineering, or scientific judgment, or
is the result of its own lack of competence or inventiveness in preparing its
proposal, the contracting officer shall not point out the weaknesses. Discussions
are useful in ascertaining the presence or absence of strengths and weaknesses.
The possibility that such discussions may lead an offeror to discover that it hasP
a weakness is not a reason for failing to inquire into a matter where the mean-
ing Is not clear or where insufficient information is available, since the under-
standing of the meaning and validity of the proposed approaches, solutions, aud
cost estimates is essential to a sound selection. Proposers should not he informed
of the relative strengths or weaknesses of their proposals in relation to those of
other proposers. To do so would be contrary to other regulations which prohibit
the use of "auction techniques." In the course of discussions, Government par-
ticipants should be careful not to transmit information which could give leads to
one proposer as to how its proposal may be improved or which could reveal a
competitor's ideas.

The other teams evaluating mission suitability factors functioned
in essentially similar manners although the individual areas within
which they concentrated did not necessarily lend themselves to the
same treatment afforded to design. The cost team was charged with
performing a comprehensive analysis of the proposed costs in accord-
ance with the RFP evaluation factors.

The teams reported their detailed findings to the SEB. Essentially,
teams were to act as fact-finding arms of the SEB. The SEB did not,

564—361 0 — 75 — 7
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however, delegate its evaluation responsibility either in whole or in
part, since the team reports were carefully reviewed afl(l the SEB ap
l)lie(1 its own collective judgments to the team findings. No Scoring
was recognized below the SEB level.

Each SEB member independently gave a l)er(e11t11t score for ichi
proposer for each mission suitability criterion. These scores WCI'('
then averaged by criteria and a consensual score arrived at by the
SEB after discussion. l1he consensus value in pei'cet was multiplied
by the points allocated to the respective criterion. This established
the Board score for each mission suitability criterion for each pro-
posaL

ChRONOLOGY OF' PROCFREMENT AND SELECTION

The RFP was issued on July 16, 1973, to four prospect lye sources=
Thiokol, Lockheed, FTC, and Aerojet. rrecl111i(aI all(l cost I)rOpOaiS
were submitted on August 27 aiid 30, 1973, respectively, by the four
firms. From the latter date until October '20, 1973, the SEB,according
to the Source Evaluation Plan, evaluated and scored the propostls and
established preliminary rankings for the offerors. During the period
from September 24 through October 10, 1973, oral and written discus-
sions were conducted with all of the offerors. All offerers filed tinwly
best and final offers by the cut-off date of October 1S, 1973. After the
cut-off date, final reports of the SEB's evaluation teams were submitted
to the SEB.

The four l)OPOS1 were ranked and scored in mission suitability
as follows:

Score Overall Adjective Rating
Lockheed 714 Very Good
Thiokol 710 Very Good
UTO 710 Very Good
Aerojet 655 Good

The SEB was of the opinion that. all proposers had the requisite
capability and experience to accomplish the SRM project. Further
more, the SEB evaluated Thiokol as the lowest most probable cost
performer by $122 million ($RY) with Lockheed evaluated SecOfl(l
lowest. Both proposers estimated total program cost to be in the $00
million ($RY) range.. The SEB compiled a report of its findings
which was presented to the SSO and was the basis of its oral presen-
tation to the SSO on November 19, 1973. The SSO, after selecting
Thiokol for final negotiations, issued a selection statement on J)e-
cember 12, 1973, which states, in pertinent part, as follows:
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In considering the results of the Board's evaluation, we first noted that In
Mission Suitability scoring the summation resulted essentially in a stand-off
amongst the top three scorers (Lockheed, Thiokol and UTO) though with a
varying mix of advantages and disadvantages contributing to the total. Within
this group, Lockheed's main strengths were in the technical c'itegories of scor-
ing, while they trailed in the management areas. Thiokol led in the manage-
ment areas but trailed in the technical areas, and UTC fell generally between
these two. We noted that Aerojet ranked significantly lower than the other
three competitors in the Mission Suitability evaluation, and the proposal offered
no cost advantages in relation to the higher ranked firms. Accordingly, we
agreed that Aerojet should no longer be considered in contention for selection.

We noted that the Board's analysis of cost factors indicated that Thiokol
could do a more economical job than any of the other proposers in both the de
velopment and the production phases of the program; and that, accordingly, the
cost per flight to be expected from a Thiokol-built motor would be the lowest.
We agreed with the Board's conclusion that this would be the case. We noted
also that a choice of Thiokol would give the agency the lowest level of funding
requirements for SRM work not only in an overall sense but also in the first
few years of the program. We, therefore, concluded that any selection other
than Thiokol would give rise to an additional cost of appreciable size.

We noted that within the project logic and the cost proposals, there was a
substantial difference in basic approach caused by the varying amount of new
facilities needed by the several proposers. Their situations ranged from Thiokol,
who needed little new facilities investment to do the job, to Lockheed, who
proposed creation of a new facility complex on the Gulf Coast to handle the
program, commencing at an early date and building up to full size by the pro-
duction phase. The prospect of such a major new facility raises a question regard-
ing the basic operational economics involved, and also a question of what other
important benefits or drawbacks there might be to such a plan. In regard to the
economics proper, the Board's evaluation made it clear that such an investment
could not at this time, under any reasonable view of the forecasted economic
factors, be considered likely to pay its way as against Thiokol's existing facility.
As regards other considerations, we recogiiized that it may well be advantageous,
when the major production phase arrives, to plan to have two or more suppliers
in the country capable of competing for the manufacture of SRM's in quantity;
however, there is no need to embark upon the construction of a new major fa-
cility at this time in order to secure these benefits in a timely manner.

We found no other factors bearing upon the selection that ranked in v. eight
with the foregoing.

We reviewed the Mission Suitability factors in the light of our judgment that
cost favored Thiokol. We concluded that the main criticisms of the Thiokol
proposal in the Mission Suitability evaluation were technical in nature, were
readily correctable, and the cost to correct did not negate the sizeable Phiokol
cost advantage. Accordingly, we selected Thiokol for final negotiations.

Award of the contract has been withheld pending resolution of
this protest.

CHRONOLOGY OF PROTEST

Lockheed filed notices of protest by letters dated December 5, 6,
and 14, 1973. On January 9 and 21, 1974, Lockheed furnished protest
details which were forwarded promptly to NASA requesting a com-
plete report responsive to the protest. By this time, Thiokol, UTC,
and Aerojet had expressed active interest in the protest. On or about
February 15, NASA awarded a 90-day interim contract to Thiokol for
studies, analysis, planning and design in support of the integration
of the SRM into the Space Shuttle System. Lockheed protested the
award of the interim contract shortly thereafter. NASA filed a report,
through the Assistant Administrator for Procurement, on March 11,
1974. The report was distributed to all interested parties for comment.
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The report revealed t' the protester and interested parties l)reviOli$IY
unimown significant cost information and other evaluation dtaiis upon
which the selection of Thiokol was based. Prior to this, Lockheed had
been unsuccessful in obtaining such information from NASA. Lock
heed filed extensive comments on the NASA report oii April 9, 1i974,
wherein, for the first tim, specific contentions based on the previously
unavailable signifIcant cost information and other details were made.
On April 23, a bid protest conference was held at GAo attended by
all interested parties and NASA. The formal record was then closed
except for possible questions GAO might have to ask of Lockheed,
Thiokol, and NASA. On May 8, questions were. posed to Lockheed,
Thiokol and NASA, all of whom responded to GAo by the May I 3
deadline. About that time, Lockheed protested any 1)oS)le extension
by NASA of the. interim contract to Thiokol. NASA eXtefl(lei the in
term contract for 43 days or until approximately July 1. On \hy ,
f-urthier questions were raised with NASA by GAO. A re ccc was

received on May 24 and Lockheed filed comments thereon : 4ay 0,
1974.

DECISION

This decision was reached after a. thorough and comprehensive re
view of the voluminous documentation submitted by Lockheed,
Thiokol and NASA, as well as presentations made at the bid protest
confereice. To assist in the resolution of the many i&sues raised by the
protest, GAO assembled an audit team at the Marslmalit Spae Fught
Center where the procurement file is located. NASA's workpapers and
other material were reviewed by the GAo team. From shortly after
the protest was filed, the GAo review was l)(rfo1n1e(l at the Center
simultaneously with the procedural steps in the bid protest prcts,
Site visits were made to Lockheed and Thmiokol. While, in the interest;
of clarity of presentation, this decision does not respond speifica11y to
each matter brought to our attention, we thoroughly coflsidere(l afi
available information and documentation.

The Lockheed protest charges that the entire NASA evaluation was
marred by plain mistakes, inconsistency, arbitrary judgments, end im
proper procedures. Lockheed states cii adequate an(l cost
evaluation would have resulted in its p1oI)oSal being evalflate(i low
by an amount significantly in excess of $100 million end conceivably in
excess of $200 million. Furthermore, Lockheed argues that it was
prejudiced by improper correction in Thiokol's design, improper
crediting of Thiokol proposal features not. conforming to the RFP im
proper reliance on uncertain cost estimates, and improper disregard
of future competition as a factor. The effect of these alleged pmej
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udicial occurrences in combination with the alleged improprieties in
the evaluation of cost made the selection of Thiokol improper, and is
said to have wrongfully denied Lockheed the ward of the SliM con-
tract.

On the other hand, NASA vigorously defends the se]ection of
Thiokol as the lowest cost proposer citing a most probable cost differ-
ence of $122 million ($RY) which "must be regarded by NASA as the
potential savings attainable by contracting with Thiokol." NASA
maintains that the SEB evaluation as adopted by the SSO properly
concluded that both Thiokol and Lockheed were essentially equal in
the mission suitability scoring and "other factors" evaluation.

GAO's examination and review revealed no reasonable basis to ques-
tion the SSO's decision based on scored mission suitability and un-
scored "other factors" evaluations. Nor did the review fuid that the
reliance on cost represented an unreasonable exercise of discretion.
however, as set forth in more detail below, we recommend that the
SSO determine whether, in light of the GAO flndings that the most
probable cost differences between Lockheed and Thiokol were signi-
ficantly less than those reported by the SEB and relied upon by the
SSO, the selection decision should be reconsidered.

Before proceeding with a discussion of the issues, it is noted that a
substantial amount of information and documents furnished GAO
with the NASA report of March 11 and in its answers to GAo ques-
tions of May 8 were withheld from the protester and interested parties
at the request of NASA. According to NASA, that material contains
business confidential material and descriptions of confidential proprie-
tary manufacturing processes, the disclosure of which would be in vio-
lation of law. Also not released to the protester and interested parties
were SEB analyses of probable cost based on the proposals submitted
to be further used by NASA in the negotiation of the SliM contract
and material generated prior to final negotiations. In addition, while
NASA has publicly released the significant evaluated cost differences
where the SEB made adjustments to prorsosed costs between Thiokol
and Lockheed, the specific amounts of the adjustments have not been
released except in rare instances.

The discussions of the protest issues that follow are presented in a
context which safeguards the confidential or proprietary aspects of
the data.

COST EVALIJATION

Lockheed contends that a proper evaluation of proposals must result
in the conclusion that the Lockheed proposal would result in substan-
tially lower probable cost by an aniount significantly in excess of $100
million and conceivably exceeding $200 million rather than the $122
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million most probable cost difference in favor of Thiokol reported by
the SEB to the SSO. The SEWs cost evaluation, it is claimed, (O11
tains mistakes, inconsistent and unfair Comparisons, omissions of
necessary costs, and a failure to assess cost realism. With respect to cost
realism, intei alia, Lockheed nmintains the SEB improperly left m
questioned and unadjusted between the. two I)rOPOSIIIS a $71 million
difference in the estimated cost of )11I(i1asi1g animomum perchloratv
(AP) when the material is to l)e purchased from the same suppliers in
the same quantities. Also, the SEB is said to have left an unjustficd
difference in the 1)rOjected escalation of 1972 dollars to real year doL
lars amounting to a $6() million prejudice. By allowing these (hfleIe.n
tials to remain, which reflected widely varying estiniates of common
cost items, Lockheed alleges that NASA abandoned cost realism, negat
ing the value of cost comparisons winch ultiniately became determina
tive.

GAO has reviewed and examined all the major cost areas Lockheed
claims were improperly evaluated by the SEB and relied upon by the
SSO. 1Ve found the SEB evaluation to have been reasonable except for
its evaluation of ammoniurn perchlorate. Any disagreements we may
have, in specific cost areas do not obviate the overall reasonableness of
the SEB evaluation; in any event, the. disagreements have only a mini
mal effect on the overall cost picture.

In its evaluation, the SEB adjusted pIopose(l costs to reflect the l&i
lars necessary to correct for weaknesses, omissions, errors, and ove'
or under-estimates. Adjustments were made oniy when, according '
NASA, the basis for the adjustment could be substantiated and
members of the SEB agreed. In addition, the SEB conducted an
analysis of cost uncertainty with respect. to each proposal. Within the
adjustment process, the SiB normalized certain costs. That evaluation
exercise is performed when at least two proposers are measllre(l against'
the same cost standard either because there, was no logical reason for
differences or insufficient inforniation was provided with the I)rOPosals
so that common "should have bid" estimates had to be established.

AMMONM PERCITLORATE

All proposers offered a propellant formulation comprised largely of
ammonium perchlorate (AP) , which is currently manufactured in the
ITnited States by only two sources—Kerr-McGee Chemical (1orpora
tion and Pacific Engineering & Products Company of Nevada
(PEPOON). All proposers recognized that the current combined
capacity of the Kerr-McGee and PEPCON l)lantS, both located at
henderson. Nevada, would be insufficient to supply AP for the SRM
and non-SRM programs and still provide an acceptable. additional
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capacity, especially during Increment 3 (1981—1988). To determine
the amount of additional production capacity which would be required,
the proposers estimated (1) capacity of the existing plants, (2) amount
of AP required for the SRM program, and (3) amount of AP required
for all other programs.

Although both Lockheed and Thiokol worked closely with the known
AP suppliers, Lockheed's proposed AP costs were $76 million more in
real year dollars than the costs proposed by Thiokol. Most of the dif-
ference was in Increments 2 and 3 when 98 percent of the AP will be
used. Although there were differences in the proposers' estimates of
current AP plant capacity and the amount of AP required for the
SRM program, the greatest difference was apparent in the estimates
of AP required for other programs.

Lockheed's propellant formulation requires about one percent more
AP than Thiokol's which accounts for differences in the estimates of
SRM program AP requirements. In addition, Lockheed estimated cur-
rent AP plant capacity at about 38 percent less than Thiokol. The
Lockheed estimate was based on a letter from Kerr-McGee, currently
the largest AP supplier.

With respect to the anticipated demand for non-SRM programs,
Lockheed projected a continuation of the current 12,000 tons a year
demand throughout the life of the SRM program. In sharp contrast,
Thiokol projected substantially lower non-SRM demand (about 2,500
tons a year) during the peak program yars. The SEB independent
study concluded that non-SRI%1 demand would materialize at about
the level predicted by Thiokol. Aerojet and 1JTC also projected the
non-SRM demand at about this same level.

To meet the total AP needs, Lockheed proposed that Kerr-McGee
build a new AP plant in the Gulf Coast area which would be dedicated
essentially to the SRM program needs. Non-SRM requirements and
any excess capacity would be met from the existing Nevada plants.
Lockheed selected the Gulf Coast location because of the availability
of lower cost raw materials, electrical power, labor, and decreased
transportation costs to Lockheed's proposed Gulf Coast production
site. The cost of the new plant was estimated at about $44 million
($RY) and would be amortized into the price of the AP. Thiokol pro-
posed only a moderate expansion of the current Nevada plants at a cost
of about $10.645 million ($RY). This cost would also be amortized into
the AP prices.

Data contained in the Lockheed proposal clearly showed that the
decision to build a large new AP facility resulted primarily from
Lockheed's high estimate of non-SRM program demand. NASA
characterized the influence of non-SRM demand on Lockheed's decision
as speculative and at best uncertain because Lockheed chose a new,
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essentially dedicated site, even though by the firm's own estimates sub
stantial excess AP capacity would result. We believe, however, that the
SEB misinterpreted Lockheed's proposal since the excess AP capacity
remaining in both Lockheed's und Thiokol's PrOPOSalS is almost
exactly the same after subtracting out SRM and non-SRM require
ments. In addition, Lockheed's response to an SEI3 question made
clear that the size of the proposed AP facility would be reduced if the
non-SRM demand decreased. This further illustrates the relationship
between the proposed facility and the non-SRM demand projection.

Lockheed contends that NASA. should have provided a Government
estimate of the expected non-SRM demand in the RFP. having failed
to do so, Lockheed claims NASA should have normalized the I)rOPOSCdl
AP prices. Lockheed also believes its most probable cost was I)rCjlldiCed
because NASA made an adjustment for AP cross-blending when this
cost was already included in the proposed AP prices.

The SEB did not evaluate or normalize proposers to a common cost
per pound because, in its view, normalization would destroy a unique
feature of the Lockheed proposal—the AP siting decision. According
to NASA, directly or indirectly restructuring a proposal l)y altering
the basic siting decision would be presumptuous and unfair afl(i would,
in effect, dictate the f.o.b. manufacturing site. NASA stated that
power, raw material, and capitalization costs are de1)endent on the
plant location and valid real differences could reasonably l)e expected
in the AP prices. According to NASA, normalization of the AP pnces
would have broken its basic ground rules for normalization by altering
the uniqueness of a proposal and eliminating a valid cost discriminator.

WTe found the NASA arguments to be withoit foundation. In our
view, the RFP should have apprised offerors of the Government's
estimate for non-SRM demand since demand would materialize at
the same level for any SRM contractor. Because proposers were re-
quired to project the non-SRM demand, Lockheed was forced into a
situation where its prediction influenced a proposal approach which
resulted in substantially higher facility expense.

In the absence of a standardized RFP estimate of non-SUM demancL
the SEB should have normalized the proposed AP prices. Based on
the GAO review, any proposer selected to perform the SUM confrac
would obtain AP from the same sources and the AP subcontractor
would expand or construct new facilities only as needed. If Lockheed
were awarded the contract and the non-SUM demand (lid not, ma
teriahize at the projected level, NASA, with its contractual control
over subcontracts, probably would not authorize, construction of a
new plant if moderate expansion of existing facilities would satisfy
SRM iieeds at a substantially lower cost. The failure to compute and
apply a common cost per pound for AP was unreasonable.
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Differences in the proposed AP prices were magnified by the applica-
tion of different escalation factors by the two proposers. Although
it is not unreasonable to expect different escalation factors among the
proposers (see discussion below), escalation of the AP prices should
have been normalized by the SEB since proposers would be buying
essentially the same quantities from the same sources at the same
locations. Because SR.M requirements will dominate the AP market in
the peak years, any discounts available will go to the SRM contractor
whoever that may be.

To eliminate an unreasonable penalty in Lockheed's most probable
cost, GAO has normalized Lockheed's proposed AP prices to the prices
proposed by Thiokol. As a result of normalization, Lockheed's cost
would be reduced by about $22 million ($72) and approximately $73
million ($RY).

Because of the AP price normalization, however, Lockheed would
obtain AP from Nevada rather than the Gulf Coast area and therefore
would incur higher transportation costs. Using Lockheed's estimate of
transportation costs from Nevada to the Gulf Coast area, GAo com-
puted this additional cost as about $5.430 million ($72) and $6.254
million ($RY).

GAO also reviewed Lockheed's claim that its most probable cost was
prejudiced by the NASA adjustment for AP cross-blending. The re-
view showed that cross-blending costs were included in Lockheed's
proposed AP prices and, therefore, the SEB adjustment should be
eliminated. The adjustment for cross-blending totaled $2.784 million
($72) and $4.029 million ($RY).

Te noted, however, that when AP prices are normalized the Lock-
heed cost does not include the cost of grinding AP. Lockheed pro-
posed that AP be ground at its subcontractor's plant while Thiokol
proposed grinding AP at its plant. For safety reasons, the SEB deter-
mined that AP cannot be ground at the subcontractor's plant but for
cvaluation did not adjust Lockheed's cost because the grind-
ng costs were included in the AP prices. however, when normalized
o the Thiokol proposed AP prices, grinding costs are not included.
AP grinding costs, as PrOl)0Sed by Lockheed, would total $2.271 million
($72) and $3.305 million ($RY).

In siunmary, the result of our normalizing AP prices is a reduction
in Lockheed's most probable cost of about $17 million ($72) and $68
million ($RY). The $51 million difference is attributable to our nor-
nialization of escalation. In our view, Lockheed's probable costs should
have been evaluated by the SEB on this basis.
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ESCALATION

The RFP requested proposals for the entire SRM Project and pro-
vided for evaluation based on the entire project rather than any par-
ticular segment or increment. Cost factors to be evaluated were defined
as "those factors which indicate the. adequacy and realism of the cost
proposals a-nd probable costs that will be incurred. The evaluation of
cost factors will inchide an assessment of the cost of doing l)uSmess
with each prposei and the possible growth in pi'oposed costs during
the course of the plogt'am." The RFP stated:
All cost details and substantiation data shall be displayed in calendar year
1972 and real year dollars as specified in the applicable section. Real year dollars
are defined as those dollars expected to be expended in the zierforinanre of this
program; that is, calendar year 1972 dollars adjusted for escalation. Eseelstos
are those changes to calendar year 1972 dollars (eased by sUCh thiOt/N ((5 Jletioa,
union agrce?nents, mint nrreases, increased. materiel eosf, elmuges r the hsi—
ness base, etc. Accompanying methodology and rationale shall he provided fr
conversion from calendar year 1972 to real year dollars as well as the vr1ar's
definition of calendar year 1972 dollars. [Italic supplied.i

Based on the initial proposals, about. one-half of the $122 million
(SRY) difference, in most probable costs between the two proposc
would be eliminated if the varying escalation rates (except for AP
escalation discussed above and transportation escalation discnsvd
below) used to convert 1979 dollars to real year dollars were normiiai-
ize.d. Lockheed claims that. the different escalation rates introduced
uncontrollable factors into the competition since escalation rates are.
virtually independent of the contractor selected. Normalhat-ion of
escalation within the various cost elements, Lockheed contends, would
provide a valid means for comparison between the two l)roposers. In
the alternative, Lockheed states that, since future escalation is an
unlmowii. the SEB should have, used the l)rOl)OSe(l 1972 dollar costs
as the basis for evaluation. In support of its argunwnt, Lockheed cites
the following iassage from the Nathan Ileport— -a NASA—funded
study on evaluating cost proposals for the SRM:

Where there is no clear evidence or reasons for using different rates of price
0increase for different proposers, it may be best to use the same rate (or set af
rates) for each proposer to avoid giving an unfair advantage to proposers who
submit or propose costs based on lower rates of increase than do the others.

In rebuttal, NASA points to the definition of escalation in the. IIFP,
which, it is alleged, introduced unique and valid conipetitive. differ—
ences whichi are based on variables resulting from (lissimilar coimipany
l)OlicieS. In addition to the factors noted in the, RFP, at the bid I)10tf
conference NASA referred to other variables resulting from dissimilar
company policies, siwli as changes in the structure of time. labor force
(skill mix changes, retirement rate, etc.), influence of quantity buys,
method used to construct the 1972 dollar bases, and anticipated per—
formance of subcontractors.
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At the bid protest conference, NASA also said that some components
of escalation arc general and therefore subject to normalization, noting
that inflation for labor rates was normalized to 5-percent by the SEB.
Furthermore, in response to a later question concerning normalization,
NASA stated:

Re-estimating of the labor cost utilizing an effective 5% inflation resulted in
a cost adjustment for Thiokol since it bad proposed 2.5%. However, since Lock-
heed stated it bad used 5% (NASA could not confirm this) the magnitude of any
adjustment resulting from the NASA application of an effective 5% inflation is
indeterminable. Justification: Since inflation is recognized as the "fictitious
variable" element of escalation, the [Nathan Report] advice of recognizing an
inflation value in the 4—5% range rather than 3% or less was undertaken.

From the above NASA recognizes, and we have no basis to disagree,
that the inflation element of escalation should not differ between pro-
posers. In this regard, inflation can be considered as a persistent and
appreciable rise in the general level or average of prices for both labor
and materials.

The NASA report and contemporaneous SEB documents in the
labor rate area refer only to increasing escalation rates, rather than
to inflation rates. Furthermore, NASA in answer to the GAO nor-
malization (luestion stated:

Thiokol's inilation rate was increased to 5%, plus additional support require-
ments were added to the Section 22 quotations for Increments I and II rail trans-
portation of the SRM to and from the launch sites resulting in an increase of
$ * * * (real year). Justification: Normalization for inflation and added support
requirements was necessary due to the higher anticipated inflation in the Section
22 rail rates and a need for increased support compatible with previous rocket
programs (i.e., Titan).

As with labor rates, escalation only, rather than inflation, is men-
tioned in the NASA report and contemporaneous SEB documents.

The inflation element of escalation is not within the control of the
in(lividual proposers. GAO examined the proposals of Lockheed and
rrhliokol, and asked specific questions relative to which elements of
escalation, if any, were uniquely within their respective controls.
GAO's analysis disclosed that various factors which comprised the
escalation rates of the two proposers reflected company policies in
areas where individual controls could be exercised. In this regard, the
SEB asked both proposers to summarize the rationale for the escala
tion rates used in preparing their respective proposals and their posi-
tions if the low escalation proposed did not materialize. Lockeed
responded, in part, as follows:

While projections of future events which are principally determined by na-
tional (or even international) socioeconomic trends is certainly not as exact as
say, a direct labor progress curve, we believe the 1973 forward projections are a
reasonable "middle of the road" projection from the available backsight and
current conditions.

* C * * * *
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Although the labor rates and unit material values steadily increase by reacon
of escalation, they are more than offset by effect of learning curves, Prts1Icti(nt
rate, labor classification mix, material usage reduction and such other factors.

* * C * * $

Reference to the figures indicates that they appear to be rensoni' liP? ext enioiis
from recent history. Whatever the actuals incurred in the future may be on an
area or national basis, we certainly have, and fully accept the responsibilily to
mitigate their impact on this project. This we can do, principally by

it. hard bargaining on our labor and material contracts
b. buying the minimum amount of material required to do tize job, and

employing the minimum Personnel required to perform the task
c. firm and fair wage and salary administration, avoiding general ia

creases in favor of• a'arling merit increases to demonstrated perfornn'rs.
If future events beyond either our or NASA's control cause significant cost

detrimental departure from the projections we have used, it is beyond the power
of L1'C, or any industrial contractor, to exercise metuiingful control.

Thiokoi answered as follows:

In light of the above, Thiokol believes that the escalation factors sehtted and
used in our proposal will he achieved based upon our past experience. In sanuonry,
we inive granted average merit iacreases and promotions in each year of lnrn
tion, lout we have managed to minimize the escalation effect by int:eUient. twm
agemeat of the labor force mix. We have used turnover, retirements, and new
lures to effect promotion from within to the maximum, and have made replaee
meats at the low end of the labor range. We have managed our subcontractors so
that their escalation was offset by competition, negotiation, and learning. We
have always taken advantage of the most cost effective transportation made.
We will continue to do all of these things in the future.

Our proposal is based upon our best judgment after reviewing I hi history
available to us anti evaluating the economic motors which will bear on the prois
lem in the future. We have demonstrated our management ability to reduce east in
hoth declining and increasing periods of business and we will continue to control
costs during the penod of the SRM project.

These answers and other responses highlight the difficulty the (lAo
experienced in attempting to ascertain exactly what portious of etu
calat.ion were uniquely within the control of the respective propozers.
In its answer to GAO, Lockheed takes the position that its plan offers
unique escalation control benefits over another pioposei aiid tlatt a
small percentage of its escalation rates reflects factors known, firmly
established, and uniquely controllable by Lockheed. Thiokol appears
to relate more of its elements of escalation to unique cOmpanycofl
trollable factors. Subjective. judgment p]aved a significant role in how
each proposer arrived at its respective escalation rates.

The SEB did not consider escalation to be the same as inflatioii at
least with respect to labor rates and transportation. The GAO) review
of contemporaneous SEB documents shows that several elements other
than inflation were used to arrive at adjusted and escalated transjn)rta•
tion and labor rates. For example, in labor rates, the SEB examined
not only inflation, but skill mixes and employment variations.

Furthermore, from our review of the proposals we agree \vf Ii
NASA that Lockheed and Thiokol not only utilized different escala
tion rates which reflected in some measure factors that were company
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unique, but also constructed the 1972 dollar bases, to which escalation
rates were applied, dissimilarly. We concur with NASA's representa-
tion at the bid protest conference that an example of this dissimilarity
was Thiokol's constant 1972 dollar labor rates and Lockheed's de-
escalated 1972 dollar labor rates for all program years. Inclusion of
different variables in deriving 1972 dollar labor rates made ques-
tionable the normalization of escalation of the 1972 labor rates. In ad-
dition, normalization of escalation, at least with respect to labor rates,
from these different 1972 dollar bases may have unfairly increased the
cost of the proposer having a high 1972 dollar labor rate base.

From the foregoing, we conclude that escalation was a significant
factor in the estimated costs under each proposal. As noted, escala-
tion differences on elements other than AP and transportation could
account for about half of the difference the SEB found between the
two contending proposals. Escalation includes inflation, which is out-
side the control of the proposer, and other factors which are to a
greater or lesser extent within the proposer's control. We believe it
would have been preferable for the RFP to provide common inflation
rates for use by all proposers. However, as required by the RFP, pro-
posers included escalation rates in their cost proposals. In order to
normalize inflation, it would be necessary to remove controllable
factors from the proposed escalation rates. Because of the require-
ments of the RFP relating to escalation, this has not been done by
either Lockheed or Thiokol; nor are we convinced that it is possible
to do so on the basis of the, information submitted in the cost pro-
posals. Given these conditions, the SEWs failure to normalize escala-
tion was not unreasonable. If the procurement was being offered for
competition at this time, it would be desirable to call for proposers to
submit refined cost data, which includes all controllable factors in
1972 dollars, and applying common inflation rates in converting to
the real year dollars. However, any attenipt to obtain refined cost data
would result in a restructuring of the cost proposals; in addition, cost
data is inherently tied to technical proposals. Therefore, we believe it
would be inappropriate to permit after-the-fact restructuring.

In so concluding, we recognized that our finding that the proposed
AP material prices should have been normalized, resulted in a normali-
zation of the differing escalation factors used by the proposers. Our
calculations there are not affected by the 1972 dollar bases. We un-
covered no other situation similar to AP where the proposers would
predictably have to purchase essentially the same quantities, from
the same sources under the same relationships, at the same location, at
the same price, for purchase in the same periods of time.
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FACILITY COSTS

Lockheed contends that its actual facility costs to perform the con-
tract are nearly the same as Thiokol's and computes the (liflerell(e as
approximately $17 million ($RY) in favor of Thiokol. On the other
hand, the SEB found that the difference between the two l)1o1)05e1's
in terms of facilities costs was $113 million ($RY) in favor of Thiokol
after NASA adjustments, and $103 million ($RY) as proposed. 'I'hie
importance of the facility cost evaluated difference is evident since
the SEB found that Thiokol's most probable costs for the total pro-
gram were $122 million ($RY) less than Lockheed's. Moreover, the
SSO Pointed to the differences in facilities investment required of
the two proposers in making his selection. For purposes of clarity, we
deal elsewhere with three of the Lockheed facility cost contentions.
They are $33.6 million ($RY), $6.9 million ($RY), and $3.2 million
($RY) covering normalization of ammonium pic1i1orate facilities,
nozzle facility requirements, and cost of a rail spur from Corinne,
Utah, to the Thiokol plant, respectively.

Lockheed and Thiokol proposed totally different facility plans for
developing and manufacturing SRM's. Lockheed proposed to modify
certain existing, available, Government-owned buildings at the Mi-
choud Assembly Facility (MAF) in Louisiana and at the Mississippi
Test Facility (MTF) in Mississippi and to construct new facilities at
MTF tailored for certain phases of SRM production. Thiokol pro-
posed to use, and to modify as necessary, existing facilities at its
Wasatch Division Plant site near Brigham City, Utah.

Lockheed planned to use MAF for manufacturing processes afl(l
operations involving inert SRM components, such as final machining
of the motor case, grit blasting, insulation, and refurbishment. The
company planned to use the MTF site and the new tailored facilities
for live motor processing operations, such as grinding, blending and
mixing the propellant; casting and curing; and testing Operations.
The RFP, at section 4.4, already quoted, encourages ioi to
utilize that combination of facilities, whether owned by the Govern-
ment or otherwise, which would be most eflicient from a cost stand-
point. Parenthetically, we agree that it is appropriate to select facili-
ties solely on the basis of cost effectiveness rather than l)rovule an eval-
uation preference for either Government-owned or l)riVately owned
facilities.

Lockheed proposed that the Government fund under a KeI)aratft
facilities contract, $37 million ($RY) of non-severable facility items
at MAF/MTF, such as buildings housing the PrOp(lam1t mixers, and
that Lockheed and its subcontractors capitalize the remaining $84
million ($RY) of facility items consisting of severable facilities at
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MAF/MTF, such as mixers, as wefl as the facility items at siibcon-
tractor plants.

Thiokol proposed to develop and produce the SRM through all incre-
ments at its existing Wasatch Division Plant after considering various
alternative sites. It planl1ed to use its corporate-owned research and
development plant, on which several Government-owned buildings
are located, and Air Force Plant 78, an adjacent Government-owned,
contractor-operated production plant. Thiokol chose its existing Utah
site to achieve cost savings during the DDT&E increment and the
production increments.

Thiokol capitalized all improvements, modifications, and additions
to its existing facilities at $25.30 million ($RY) except certain im-
provements estimated at $1.1 million ($RY) which Thiokol planned
to charge direct to the SRM program. The only mijor facility expan-
sion identified in Thiokol's proposa1 is new production capacity for
manufacturing ammonium perchiorate (AP). According to the pro-
posal, the AP subcontractors (PEPCON and Kerr-McGee) will capi-
talize these expenditures.

The facilities cost evaluators used their professional judgment in
determining whether proposed facility costs were credible, but in
Lockheed's case, they were able to compare Lockheed's MTF and
MAF facility plans with a l)epmPo5lLl in-house NASA study on
SRM facility needs at MTF and MAF. The costs proposed by Lock-
heed's original proposal closely approximated the NASA in-house
study.

In our review, we noted that the SEB did not include rental equiv-
alents for the use of Government property in assessing the most
probable costs of any proposer.

MTF TEST STAND
Lockheed contends that the SEB unfairly adjusted its proposal cost

by $2 million ($RY) for the, construction of a new test facility at MTF.
Lockheed proposed test firings of the SRM during Increment 1 using
one-half of an existing test stand containing two bays at MTF which
was constructed and used for the Saturn program. Because the Saturn
program never developed to its plaiiiied level, one side of the stand
was never used. Lockheed proposed to use this side. According to a
Preproposal NASA—MTF memorandum from the I)irector-MTF to
the Space Shuttle Project Manager, pertaining to information on
MTF facilities and support services available for the SRM project,
this test position was reserved for SliM testing.

Lockheed's proposal said that:
Although the B—2 side of the S—IC test stand will be used for Space Shuttle

Main Engine testing no schedule conflicts are foreseei, We have discussed opera-
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tion of two sides of the stand with Rockwell and NASA Engineering representa-
tives and have planned SRM operations to prevent schedule impact on either
program.

The SEB adjusted Lockheed's facility costs upward to represeiit
the difference between the cost of a new test stand and the modifica-
tion costs included in the proposal for special test equipment on the
existing stand. The SEB justified the adjustment because the SlIM
testing and the main engine cluster testing would be conducted at
about the same time and contrary to what Lockheed claims would most
likely cause schedule conflicts.

The SEB disallowed Lockheed's use of the stand primarily because
of the potential problem of schedule delays and cost impacts cuised
by concurrent construction and testing. For example, while one con
tractor is involved in hazardous operations, such as mounting the
SRM in the stand, other workers would have to cease work resulting
in delays. So, the SEB decided that it would be more practical and
cost-effective to construct a relatively inexpensive horizontal test,
stand and thus alleviate the potential interference problems.

In addition, Lockheed said in its proposal that the test stand re-
quired no modifications. As independent NASA—funded study in-
dicated that the existing stand would require additional modification
costs because of the way Lockheed proposed to test fire the SRM. SEB
evaluators used the study in determining a Government estimate of
modifications needed.

The GAO review reveals no reason to question the SEB's justification
in requiring a new test stand because of potentia.l schedule conflicts.
The additional modification costs are not sufficient to equal the costs
of a new horizontal test stand, but these additional costs do somewhat
reduce the net effect of the horizontal stand adjustment which was
minor overall.

CONSTRUCTION OF FACILITIES (C of F) COST REI)T'C-
TION IN BEST ANI) FINAL OFFER

Lockheed proposed that the Government fund, under a separate
facilities contract, the non-severable facility items at MAF/MPF
totaling $42 million ($RY) in its original contract proposal, and $37
million ($RY) in its best and final offer. The NASA report showed
proposed C of F costs of $42 million ($RY), not $37 million ($RY).
In its cost evaluation, the SEB did not accept Lockheed's $S.7 million
($RY) best and final reduction. We found no contemporaneous docu-
mentation to support the nonacceptance. The justification according to
SEB personnel was that the reduction was unsubstantiated and un-
acceptable.
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We found that although the SEB rejected the non-severable C of F
reduction, it accepted a $2.61 million ($RY) reduction in the sever-
able MTF facility items. Lockheed substantiated its severable facility
reduction in the best and final offer exactly like the non-severable re-
duction, but while one was accepted, the other was rejected.

The SEB's acceptance of the $2.61 million ($RY) best and final
offer reduction and rejection of the $5.7 million ($RY) was inconsist-
ent since the degree of support was the same. However, we note that
the support for the C of F cost in the initial proposal was far more
extensive than that in support of the best and final offer. Also, the
NASA in-house study closely approximated the originally proposed
Lockheed costs for MTF/MAF construction. Therefore, the SEB
could reasonably not have accepted the $5.7 million ($RY) C of F
best and final offer reduction or even the $2.61 million ($RY) severable
reduction.

COMPARISON OF SUBCONTRACTOR FACILITY COST
Lockheed claims that the SEB incorrectly compared subcontractor

equipment costs among proposers to its facilities cost detriment of
approximately $3 million ($RY). According to Lockheed, the SEB
included items of its, subcontractor equipment costs in the facility cost
analysis, and did not include similar subcontractor equipment costs in
Thiokol's facility cost analysis. Even if this were so, the effect upon the
overall cost evaluation is academic because the total project most
probable cost included all categories of the equipment to be used by
Thiokol's and Lockheed's subcontractors—and both firms proposed
substantial subcontracting.

The SEB cost team chairman considered the evaluation a valid
comparison of facilities which did not include equipment for Lock-
heed and exclude the same type of equipment for Thiokol. To examine
each piece of equipment and verify equal categorization would require
an extensive audit unwarranted in view of the rather insignificant
dollar reduction from the facilities cost difference. Based. upon our
examination of documentation in this area, we believe that the SEB
facility evaluation did not prejudice Lockheed.

ACQIJISITION OF AIR FORCE PLANT 78
Lockheed contends that because Thiokol plans to purchase AF Plant

78, the SEB should include the acquisition costs of the plant in the
Thiokol overhead costs. Lockheed estimated the acquisition cost of
the plant as $41 million; and since the NASA report stated a 30
percent utilization for the SR.M program, an additional $12.3 million
($RY) should be assessed against. Thiokol's most probable cost. The
SEB did not add any acquisition costs to the Thiokol overhead costs

564-361 0 - 75 - H
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because the SEB was not certain whether the sale would ever take
place.

On August 3, 1973, Tliiokol offered to purchase all Government
owned facilities at the Wasatch Division, a portion of which included
Air Force Plant 78. The offer was much less than stated by Lockheed.
According to information submitted in its proposal, Thiokol planned
that the SRM program would account for about 21 percent of the
total workload of the Wasatch I)ivision. Therefore, assuming Thiokol's
offer is ultimately accepted, we estimate that Thiokol's SRM project
overhead would be increased by only a small portion of the acquisition
cost, and would be a relatively insignificant amount.

According to SEB records, the. SEB contacted the Thiokol Air Force
Plant Representative Office (AFPRO) to determine the effects of this
proposed sale on the SRI%1 project.. The AFPRO could give no impact
because the details of the sale were not firm at that time. Rather
than speculate, the SEB decided to evaluate the plaiit based upon it
remaining Government property, and no cost was added to the Thiokol
cost tabulation.

We agree with the SEB's decision not to include allocable costs of
Plant 78 in Thiokol's overhead costs since the SEll had insufficient
data at that time to predict the disposition of the. l)lallt. In any event,
based on available data, the costs chargeable to the SRM program in
the event AF Plant 78 is purchased would be minimal.

GOVERNMENT SUPPORT
Lockheed in its April 9 submission to GAO contends that the SEB

incorrectly included an additional $3 million ($RY) for Governinent
furnished equipment and supplies (Government Support) in the Lock
heed cost tabulation displayed in the NASA report. According to
Lockheed, the SEB should have included only $31 million ($RY)
rather than the $34 million ($RY) used by the SEB.

Lockheed's original proposal included $20.9 million ($72) for Gov
ernment. support. The proposal did not show the equivalent amoumil
in real year dollars. SEB evaluators, in determining Lockheed's most.
probable cost, calculated tIme Government support costs in real year
dollars by escalating the proposed amount at a rate of 5 per(Pmlt which
Lockheed agreed should have been applied.

Our analysis disclosed two basic reasons for the difference in the
SEB and Lockheed calculations.

First, the SEB did not accept the Lockheed best and final offer
reduction for office equipment because Lockheed did not. furnish
adequate substantiation usti fying the reduction. Lockheed l)r0PO5((l
originally that the Government. purchase $781,000 ($72) of office sup
plies and equipment for MTF and MAF operations. The company
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changed its approach in the best and final offer to propose using
existing supplies and equipment s Government-furnished. As such, it
excluded the items froni the originally proposed Government Sul)port
costs. Lockheed did not establish tha)t the proposed office equipment
existed at MTF, and the SEB did not independently attempt to deter-
mine its availability.

The second reason for the differences in Lockheed and SEB calcula-
tions is that the SEB evaluators apparently did not use the exact pro-
posed Lockheed schedule to allocate the Government support costs
by year. This resulted in a $1.8 million ($RY) difference from Compu-
tations shown in the NASA report. Since Lockheed did not l)rovi(le
real year dollars in its proposal, the SEB was justified in using its own
nietliod of computing escalation in determining the real cost of the
Government support. We agree also with the SEB decision not to ac-
cept the best and final reduction for office equipment because of the
lack of adequate support. however, rather than using original pro-
posal data, the SEB should have displayed best and final data and
added an adjustment for the office equipment. In any event, the differ-
ence here is also minimal.

RESIDUAL VALUE OF FACILITIES
In its April 9 submission, Lockheed states that the SEB incorrectly

included in the project cost comparison $3.030 million ($RY) of MTF
severable facilities which were not depreciated against the SRM pro-
gram. According to oul analysis, Lockheed's statement is erroneous be-
cause the costs of the undepreciated facilities were not included in the
most probable cost analysis. We were unable to determine how Lock-
heed planned to recove.r the costs of those iindepreciated facilities.
however, the effect was to further reduce Lockheed's proposed facil-
ties costs.

Lockheed feels the SEB should have followed the Nathan Report
which states that the residual value of new Governnient-owned (non-
severable) facilities should he estimated and deducted as a negative
cost from total facilities costs. The residual value and future use of
the Government-owned facilities used for SRM manufacture are. un-
predictable at the present. We we,re unable to determine the value, of
the proposed Government-owned facilities at program completion or
what value the facilities would have. As a result, we, have no basis to
say that the SEB should have considered residual value of Govern-
nient-owned facilities in its cost evaluation.

LAUNCH SITE SUPPORT
Lockheed contends that the SEB should have included launch site

facility and operations costs in the most probable cost evaluation. The
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SEB decided that launch operations were not well enough defined to
include in most probable costs but credited Lockheed with cost savings
associated with its launch operational concepts in the mission suita-
bility scoring.

The RFP required proixers to discuss the effort necessary to sup-
port launch site operations. The RFP called for a total view of the in-
fluence of the proposer's design of launch site facilities, eqU1)ifleflt and
operations, including sensitivity manpower and cost data. however,
it also stated that the support effort would be procured at a later (late
under a separate contract.

In support of its position, the NASA. report points out that it was
not possible to develop a meaningful cost for launch site operational
needs because the launch operational concepts at the two launch sites
were not fully defined. 'While the SEB adjusted the propose(l sensi-
tivity costs which reflected the potential cost minimization of Lock
heed's launch site cost, the SEB felt that the uncertainties existing at
the time of the evaluation precluded meaningful cost conclusions. In
a letter to (A(), NASA further elaborated on the uncertainties exist-
ing even today in Space Shuttle Program planning tln(l the ultimate
effect on launch site operational costs. Our review of coflteflll)OraiieOuS
SEB records, the RFP with emphasis on the sensitivity of prol)osed
launch site operational concepts, and the separate contracting aspectS,
confirms NASA's judgment as to the inadvisability of considerrng the
launch site ol)erational costs in most probable cost.

MAINTENANCE COSTS
Lockheed contends that facility maintenance costs are facility-

associated and should be combined with construction and equi)meiIt
costs for a valid comparison, thus detracting from the evaluated fa-
cility cost difference in favor of Thiokol. The facility cost coniparwon
presented to the SSO did not include the $9 ini]hion ($RY) main-
tenance CXCllSC differential in favor of Lockheed found by the SEB.

The RFP definition of facilities and the instructions for preparing
the facilities cost proposal did not require including maintenance ex
penses as a facility-related cost. Rather than including maintenance
in the facilities cost proposal, both proposers treated maintenance IS
part of overhead expenses and charged the costs to the. total program
based upon a percentage of direct labor dollars.

Although the SEB did not add maintenance expenses in the facility
cost evaluation, it did perform a facilities cost effectiveness sensitivity
anaJysis which included maintenance costs along with facilities costs.
This analysis which was presented to the SSO showed the Lockheed
advantage in maintenance. The analysis also showed that adding a
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higher maintenance cost for Thiokol than for Lockheed made no ap-
preciable difference in the facility comparison.

'We conclude that although maintenance expenses are facility as-
sociated, the SEB was not required to include maintenance expenses
in the facilities cost comparison because, by definition, maintenance
expenses and facility costs are separate. We also conclude that these
expenses have only a minor effect on the facility comparison and that,
because maintenance costs are included in both proposers' total cost,
there is no impact on most probable cost.

OTHER SEB ADJUSTMENTS
The SEB adjusted Lockheed's proposed costs because of omissions

in costs associated with modifying MTF property. Lockheed did not
refute these adjustments in its April 9 submission. Based on the SEB
documents, Lockheed omitted costs for the on-plant railroad spur
called for in its proposal, a security fence and guard house, and addi-
tional sitework needed to prepare the MTF area.

Lockheed proposed to build an AP grinding and blending facility
at MTF to meet SRM demands for Increment 1, but also it proposed
to abandon this facility and build a larger grinding and blending fa-
cility at a vendor location in northeast Mississippi to meet demands
for Increments 2 and 3. This would save manhours and eliminate steps
in the manufacturing process. The SEB decided that this plan created
too great a risk; so, for purposes of evaluation, it relocated the grind-
ing and blending process to MTF and adjusted Lockheed's cost up-
ward for additional grinding facilities at MTF. Our review found no
basis to disagree with this minor adjustmneiit.

As stated previously, in addition to time capitalization of facilities
by Lockheed and its subcontractors, Lockheed 1)roposed that the.
Government furnish the non-severable facilities at MTF through a
separate facilities contract. Lockheed showed these costs in its pro-
posal and escalated to real year dollars using a 7 percent per year es-
calation factor. The SEB adjusted Lockheed's escalation to 8 percent,
the same percentage NASA used in its budget request for C of F
funds and applied equally to all pi'oosers who proposed C of F fund-
ing. This resulted in the largest facilities adjustment.

In summary, we concur with the SEB adjustments made to the
Lockheed proposed facility cost. All adjustments were adequately
justified, documented in the SEB records, and constituted a minimal
increase in its most probable cost.

The SFJB found no deficiencies worthy of adjustment in the Thiokol
facilities plan. Our review- included many Thiokol weaknesses iden-
tified during the. evaluation process as possibly requiring cost adjust-
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inents. We found that all potential Tliiokol adjustments were properly
eliminated or classified as cost uncertainties by the SEB. We believe
the SEB conducted the facilities evaluation in a reasonable and tlior
ough manner and its results fairly reflect the facilities cost (lifferell(eS
between the propoSerS.

Our conclusion that aminonium perchilorate costs should have been
normalized has the effect of reducing the facilities cost differential in
favor of Thiokol ($113 million ($RY)) l)y about $34 million ($RY).
The two proposers' facilities costs were amortized into the cost per
poumid of AP. By normalizing to a common cost per 1)ound, prOpOSe(l
AP facility costs differences—$44 million ($RY) for Lockheed and
$10.6 million ($RY) for Thiokol—are, therefore, eliminated.

TRANSPORTATION_COSTS

The SEB found a most probable cost difference of $36 million ($RY)
in favor of Lockheed in the transportation cost area. Lockheed be-
lieves this difference should have been substantially increased.

The RFP required that each proposer submit a detailed proposal
setting forth its methods of shipment. The terms of delivery of the
finished product, the SRM, were free on board (FOB) destinahon,
the eventual contractor having total responsibility for shipment costs
between production and test or launch sites. The Source Evaluation
Plan called for the SEB to evaluate the transportation area under the
RFP evaluation factors of mission suitability and cost.

TIIIOKOL TRANSPORTATION PLAN
Thiokol l)roposed a distribution plan based on railroad traflsl)Om'-

tation. Raw materials and parts would be shipped from subcontractors
to its production facility near Brigham City, Utah. Finished SRi\I's
and refurbishable cases and nozzles would be shipped l)etWeell its pro
duction facility and the, test site. at huntsville, Alabama, and launch
sites at Cape. Canaveral, Florida, and Vandenberg Air Forcc Base,
California.

All line-haul railroad equipment, principally the rail 'ai's, would
be supplied by the various railroad carriers or secured from the 1)e-
part.ment of Defense (DOD) rail car fleet. Until 1979—the last year in
Increment 1, all shipments would have to be transferred l)etween rail
cars and over-the-road trailers for shipment to or froni the closest
railheads at Corinne, and Brigham City, Utah. rrra1ispo l)etWeefl the
raillieads and the production facility would be 1)rovide(1 l>y iiiotor
truck carriers using existing or new equipment.
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For shipments beginning in 1979, Thiokol would have the Union
Pacific Railroad build a rail spur of approximately 20 miles between
the closest railhead, Corinne, Utah, and the production facility. in a
letter to the SEB, the railroad indicated that it would build the spur
dependent on the total industrial development activity within the in-
dustrial complex area and the eventual award of the SRM contract to
Tliiokol.

Tliiokol substantiated its transportation cost proposal with com-
me-rcial freight rate tariffs, special Government freight rate quotations
(Section 22 tenders), and letters of intent from a commercial motor
carrier and a railroad freight rate bureau. On the basis of our analysis
of Thiokol's proposed shipping plan, 64 percent of the overall shipping
costs would be based on Section 22 rates. About 43 percent of the
overall sluppmg costs would be based on a $2.50 per hundred-weight
Section 22 rate for shipping the SRM's from Utah to the principal
launch site at Cape Canaveral.

Rates and charges for surface freight transportation within the
United States are regulated by the Interstate Commerce Commission
(ICC) under authority of the Interstate Commerce Act, 49 U.S.C. 1,
et 8eq. These rates and charges must be filed with the ICC and pub-
lished in tariff or schedule form, or, if offered solely for the use of the
(Iovernnient, in tender or rate quotation form.

Special rates to the Government are offered voluntarily by coimnon
carriers, such as railroads, under Section 22 of the Act (49 U.S.C. 22)
which l)rovid('s as follows:
* * nothing in this chapter shall prevent the carriage, storage, or handling of
property free or at reduced rates for the United States * *

Unlike tariff rates, which are available to the public as well as -to the
Government and which must be filed wit-h time ICC generally a mini-
mum of 30 days before they can be. made effective, Section 22 rates
can be made effective immediately and even retroactively. Wiereas
increases or decreases in tariff rates niay l)e suspended by the ICC, Sec-
tion 22 rates are not subject to ICC suspenSion and may be increased,
decreased, or even canceled at the discretion of the carrier offering the
rates, subject. to any agreements made between the carrier and shipper
using or planning to use the rates.

All of Thiokol's transportation charges for the finished SRM's and
fired hardware between the Utah production -facility and the. two
launch sites were based on Section 22 rates. All have been filed with the
ICC and are open to public inspection. The principal Section 22 rate
objected to by Lockheed is to Cape Canaveral with finished SRM's,
$2.50 per hundredweight, subject to a minimum charge of 1,000,000
pounds loaded on not more than five rail cars.
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TheSection 22 rate quotation to be utilized by Thiokol states:
This Quotation may be cancelled by written notice of not less than thirty (3d)
days by either party to the other, except as to shipments math' froni original
point of shipment (or l)Ort of importation where involved) before the eff'ctivv
date of such notice, and except as to any accrued rights mimI liabilities oc eithcr
party hereunder, and further such cancellation may be accomplished UpnII 1th'r
notice by mutual agreement of the parties concerned. Modification of the Quota-
tion may be accomplished by the railroads parties to this Quotation upon shorter
notice subject to mutual agreement of the parties hereto.

We note here that the Section 1.1313—2 of the NASA Prociireiiwnt
Regulations (NSA PR) specifically provides for and permits the
use of Section 22 quotations in the performmiiwe of coSt-reiflhi)ll1seJIlt'flt
contracts.

LOCKHEEI) TRANSPORTATION PLAN
Lockheed proposed a distribution plan based on a combination

of railroad and barge transportation. Raw materials and parts would
be slupped by railroad from subcontractors to its SliM 1)rodUctlOll
facilities at MAF and MTF. Finished SRM's and ref urbishable cases
and nozzles would be ship1)ed by barge between the production facil
ities and the, test and launch sites.

All line-haul equipment, principally the rail cars and barges, would
be supplied by either the railroads, Lockheed's subcontractors, or
NASA. ITntil 1980—midway through Increment 2--Lockheed would
use NASA's existing Saturn barges, strengthened to carry the SliM
weights. The barges would be towed by conunercial carriers.

Beginning in 1980, Lockheed would transport the rocket motors
in a motorized barge built by a private contractor. The barge woild
also be used to ship the external tanks—cxpendable fuel tanks for the
Space Shuttle orbiter vehicles—fron the tank manufacturer at: the
MAF. As the production schedules warranted, the motorized barge
would be suppleniented by the NASA barges until the need for a
second motorized barge was jiistfied. The semon(l barge would he ueces
sary al)oilt 1983, a third of the way through Increment 3.

LOCKIIEEI) CONTENTIONS
Lockheed contends that NASA's acceptance of Thiokol's Section

22 rate of $2.50 p' hundredweight to the I)rincipal launch site in
Florida was unreasonable. In support thereof. Lockheed states that the
rate is less than one-third of the going rate for a similar commodity,
the Titan-Ill solid rocket motor currently being produced l)y FTC
for the Air Force. Furthermore, Lockheed claims the rate is (les±ruc-
tive of competition and, as such, unlawful under the interstate Corn
merce Act. it is pointed out that Section 22 rates are not reliable bases
to establish probable costs to the Government over this 15-year p1og1n
because the railroads can withdraw theni at any time with only 30 days
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notice. If the rate were withdrawii, any possibility of achieving an
equivalent alternative published tariff, such as a point-to-point com-
modity rate, is qliestional)le. Also, Lockheed questions the escalation
rate proposed by Thiokol as finally adjusted by the SEB in view of
recent rail rate escalation history.

Lockheed further claims that Thiokol's transportation costs 5110111(1
have been iiicreased to account for (1) the construction of the rail
spur between Corinne and the 1)roductioil facility, (2) additional cases
and nozzles because Thiokol's round trip transit times are insufficient
to meet the launch rate requirements, and (3) an extensive test program
to verify the safety aspects. Finally, Lockheed questions NASA's
failure to fairly credit the benefits of its plan insofar as its calls for
shared transportation with the external tank to be transported to the
launch sites by a separate Government contractor or the Government.

SECTION 22 RATES
A substantial amount of Government traffic moves on Section 22

rates. In a recent study of shipping practices of DOT), we found that
81 percent of 1)OI)'s railroad carload traffic, in terms of dollars spent,
moved on Section 22 rates. Almost 100 percent (99.4) of the. ammu-
nition and explosive traffic, which would include solid rocket motors,
moved on Sect.ion 22 rates.

We analyzed the Section 22 rates used by Thiokol in its proposal,
and we conclude that NASA's acceptance of those rates was reasonable,
even though they were significantly lower than existing or similar
rates for the same commodity. For instance, the existing solid rocket
motors rate as of August 1, 1973, from Corinne, Utah, to the railhead
nearest Cape Canaveral was $7.62 per hundredweight, subject to a
mininium chargeable weight of 36,00() pounds. This was a commercial
class tariff rate, available to any and all shippers. We ale not aware of
any traffic actually having moved at this rate.

The largest-sized rocket motors 1)Ieselltly shipped are the 120-inch
diameter, Titan-Ill motors (as compared to the approximate 146-inch
diameter of t.li SRM's) from California to Cape Canaveral. On Au-
gust 1, 1973, about 3 weeks before l)Ioposlls were submitted, the Titan
niotors were moving on Section 22 rates of $8.24 per hundredweight
with a minimum chargeable weight of 40,00() pounds. If the Section 22
rate had not been available, the motors would have moved at a class
tariff rate of $9.20 p' hundredweight minimum chargeable weight of
36,000 pounds.

Comparatively, the Thiokol Section 22 rate of $2.50 pet hundred-
weight is a reduction of about 67 percent of the existing class rate
($7.62) while the Titan Section 22 rate ($8.24) is only a 10-percent
reduction of its class iate ($9.20). however, the minimum chargeable
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weight of 1,000,000 pounds for the, Thiokol rate is almost 28 times
greater than the minimum chargeable weight of 36,000 pounds for its
class rate. The minimum of 40,000 pounds for the Titan rate is only
a tenth greater than the minimum of 36,000 pounds for its class rate.
Thus, any evaluation of a rate per hundredweight must be examined
with reference to the applicable minimum chargeable weight.

Our calculations show that, when a set of SRM's is shipped from
Utah to Florida, the railroads will receive revenues of almost $60,00()
or 1.9 per ton-mile.. The Titan solid rocket motors will provide rev
enues of about 94,000 or 5.1 per ton-mile. however, over the last 10
years oily 50 Titan motors have been shipped, yielding about $348,00()
in revenue per year. During the primary shipping yearS, 80 S1ll's
will be shipped aiuiually, producing revenues for the railroads of over
$3 million a year. Thus, it can be concluded that although the rate
per hundredweight for the SRM's is comparatively low, the exI)CCte(l
revenues over the life of the procurement are comparatively high.

In the course of its evaluation, the SEB asked the two prime Govern
ment traffic managing agencies whether the Section 22 rate was reason
able, in view of the significant reduction from the corresponding class
rate. The substance of the replies was that it is not unusual for a
Section 22 rate to be 67 percent below its corresponding class rate.
Similarly, we believe that Section 22 rates are essentially the same
rates that a commercial shipper would receive in like situations under
commodity rates filed with the ICC.

Other factors were considered in our determination. For example,
Section 20(11) of the Interstate Commerce Act generally makes the
railroads liable for the full value of the commodities shipped. The
Section 22 rate to Cape Canaveral applies only when the released
value of the SR.M's does not exceed 50 pe1 pound. The class rate
applies only when the carriers assume full liability. According to our
estimates, the value of the SRM's is well above 50 per pound. A re
duction in the carrier's liability is a valid and necessary reason for a
reduction in freight rate.

Perhaps most significant is the fact that according to our calcula
tions all the various Section 22 rates proposed by Thiokol yield a profit
to the Carriers offering them. Based on ICC cost data, the Section 22
rate to Cape Canaveral is 125 percent above cost. Without making
any statement whether these profits are. comparatively high or low,
we conclude that any statement to th effect that these rates are
unprofitable is without merit.

The Section 22 rates used by Thiokol can be cancele(l upon 3() (lays
notice. A 30-day cancellation provision is fairly standard with such
rates but it is unusual for any railroad to cancel rates if the traffic
for which they were offered still exists. Officials at LTnion Pacific, the
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railroad which offered the rates to Thiokol, represented to Thiokol
that they could not find any Section 22 cancellations for traffic that
still existed. They also stated they would support the same level of
rates in a commercial tariff if Section 22 was repealed by Congress.
However, it is noted that such new commercial tariff would be subject
to the, provisions of the, Interstate Commerce Act.

Many attempts to repeal Section 22 of the Act have been made, in
the Congress since 1950. At present, three bills are pending. There is
110 in(lication what action Congress may take.

Over the years, the position of the principal Government shippers
has been that rates offered under Section 22 are merely those rates
which any shipper would negotiate in similar circumstances, given
the volume and frequency of the Government's shipments. Were
Section 22 not available, we believe, the Government would probably
be able to negotiate similar tariff rates, but the ability to obtain those
rates as quickly or retroactively, as is possible under Section 22, would
be lost since any new commercial tariff rate would be subject to the
provisions of the Interstate Commerce Act.

'Within the framework of the Interstate Commerce Act, tile ICC
can suspend tariff rates which are unjust or unreasonable, unjustly dis-
criniinatory, or which give undue or unreasonable preference or ad-
vantage. Tile term "destructive" is found iii the National Transpor-
tation I'olicy, which precedes each of the four Parts of the Interstate
Commerce Act. In that Policy it is stated:
It is hereby declared to be the national transportation policy of time Congress
to provide for fair and impartial regulation of all modes of transportation * * *
so administered as to * * encourage the establishment and maintenance of
reasonable charges for transportation services without unjust discrimi-
nations, undue preferences or advantages, or unfair or (lCStrUCtiVe competitive
practices *

Questions of a rate being "destructive" can be raised before the
ICC. however, since the landmark decision about Section 22 rates
before the ICC (Teinessee Products al Chemical Corp. V. Louisville
c Na.ghville R.R. Co., 319 I.C.C. 497 (1963), the ICC has taken the
position that it lacks power to suspend Section 22 rates as being unjust
or unreasonable, unjustly discriminatory, or giving undue or un
reasonable preference or advantage. Thus, it is apparently tile ICC's
position that it lacks power to find Section 22 rates "destructive."

A party may contend that Section 22 rates are too low in relation
to existing rates or to rates which non-Governnient shippers must pay.
And a party may contend that such rates require other shippers to
subsidize the Government's traffic or subject competing carriers to
operate at an extreme disadvantage. however, Congress, with the
enactment of Section 22, authorized tile carriage of Government prop-
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erty free or at reduced rates. Only Congress has the power to modify
or repeal Section 22.

TRANSPORTATION COST ESCALATION
Having discussed the reasonableness of the basic rate, we turn to

the projection of the level of future freight costs to be incurred over
a 1-year period, from 1975 through 1988, which was a major problem
for the SEB. The RFP did not specify levels of escalation to be use(i
nor did the Board attempt to nornialize the various levels proposed.

In its proposal, Thiokol stated it had escalated its transportation
costs at a rate of '2½ percent per year for the finished SRM's and 2
percent for all other parts and raw materials. Tlie SEB adjusted
Thiokol's proposed rate of escalation for the SRM's from 2½ perc'iit
to 5 percent., but only for Increments 1 and '2. In so doing, the SEB
admits that it inadvertently failed to adjust Thiokol's increment 3
costs.

The SEWs rationale for its adjustment of the Thiokol escalation
rate was that in evaluating transportation costs, it was determined
that the 2½ percent per year escalation proposed by Thiokol was in
sufficient. The SEB assumed that the economy in the long range during
Increment 3 would stabilize anti that 2½ percent pei year in that time
frame would be adequate.

It was felt that the negative, effect of a transportation cost growth
greater than the SEB projected escalation of S percent would be pri
manly an Increment 3 consideration and could be factored into the
competition for that increment. The SEB further relied on the foliow
ing: (1) the General Services Administration (GSA) uses a projec
tion of 5 percent per year and, for its studies, anywhere from 4.5 to
5.2 percent; (2) the president of the Union Pacific Railroad, which
offered the Section 22 rates, believes Tliiokol's use of 2½ percent WOul(i
appear to "reasonably cover" increases through 1988 based on history;
and (3) th3 I)efense Contract Audit Agency took no significant cx-
ceptions th the proposed costs.

No informed source has been willing to provide us with a figure to
use in projecting transportation freight rate increases over the life of
this procurement. Certain Government officials involved in l)L)t1r(-
ment stated they had no experience with contracts of a l5year dura-
tion. Most of their contracts were for only 1 year.

As far as historical increases in rail rates are concerned, since 1914
(through December 31, 1973), there have been 28 general, or across-
the-board, increases in railroad freight rates which essentially have
applied to Section '22 rates. Over the past 7 years, from January 1,
1967, to I)ecember 31, 1973, freight rates have increased an average
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of 5.6 percent per year. Over the past 15 years, freight rates have ex
perienced an average increase of 2.7 percent. per year. Since I)ecem-
bar 31, 1973, ciunulativa increases of 17.9 percent have been approved
by the ICC, including a 10-percent increase granted on June. 5, 1974
(it should be noted that these increases occurre(l after the SEB eva1u
ation and the selection).

In the last 25 years, no year has had increases exceeding 17.9 pci-
cent. however, 17.0 of the. 17.9 percent. is scheduled to expire in early
1975, although there is no assurance that the increase may not be. cx-
tended or even increased.

A further concern with Thiokol's escalation was the fact that
Thiokol stated (luring the discussions that it would be cost-eflective to
manufacture the. SRM's for launch from Cape Canaveral at an East
Coast site, such as its plant at Brunswick, Georgia, if the rate from
Utah to Cape Canaveral was increased from $2.50 to $5.94 per
hun(lredweight. According to Thiokol, an increase of that magnitude
was unreasonable, but if it appeared that the rate would be reached, it
could start construction to increase tii size of its Brunswick platit as
late as July 1, 1980. LTsing a percent rate of escalation recommended
by Lockheed for Tiiiokol of 6 percent, the $5.94 rate woul(l not be
reached until 1988, or the. end of the, SRM program.

Based on history, Thiokol appears to have iinclerstate(l its Iro-
jected freight rate increases. The SEB increased the escalation rate
to 5 percent in the first two increments, bt failed to consider the effect
that increase would have in Increment 3 and, thus, also failed to adjust
Increment 3 costs upward by about $6 million ($IIY), which NASA
acknowledges.

While Thiokol may be able to hold its freight rate increases to below
the average of future general increases, given the possibilities of nego-
tiating lower rates, we believe there is at least $6 million ($RY) of
additional cost uncertainty related to its freight rates for the SRM
using the. SEB's 5 percent rate of escalation throughout the )iogran.
This would also mean another $6 million ($RY) of additional cost
uncertainty for shipiiients of the raw materials and J)arts for all three
increments.

Since the cost evaluation was perforltle(l on the basis of most prol)-
able costs for the entire program, the impact of Increment 3 compe-
tition should not have been a consi(lerat.ion.

Accordingly, the SEB 's adj ustinent to Thiokol's proposed transpor-
tation costs should reflect the $6 million ($RY) admitted error and
additional cost uncertainty should reasonably have been about $12
million ($RY). Although the SEB could have shown the $12 million
as an adjustment, we note that Lockheed claims that any escalation
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riSe SllOul(l impact. iipoii cost uncertainty, rather thU1 cost adjustment.
which NASA should have, considered.

We observe that the SEB accepted Lockheed's escalation rate appli
cable to its water shipment of the finished SRM's atid refurbisloi1lt
hardware. Approximately 58 percent of proposed costs relate to barge
costs and 42 percent to railroad charges. 'While the Lockheed proposal
is silent as to its SRM escalation rate, we believe that 3 percent ap)i'Oxi
mates what was used.

With respect to Lockheed's base level barge rates, Lockheed based
its costs on a subcontractor's bid—but adjusted that bid approximately
60 percent downward to compensate for change in construction site,
longer amortization period, and smaller operating crew. In response
to an SEB question, Lockheed submitted a letter from its proposed
subcontractor which stated in part, as follows:
Realize your best estimates are ignifieantly less than our proposal dated
August 9, 1973, nevertheless, am willing to negotiate oii the basis of 1972 dollars.

Lockheed did not state in its proposal what. contractual arrange
ment it would have with that subcontractor if it WOfl the SRM contract.
Unlike Thiokol, which was proposing to use the 1CC-regulated rail
roads at rates required to be open to public inspection, Lockheed was
proposing a system based on an entirely new mode of transportation
for which we have no historical rate patterns.

'While the proposed transportation would be interstate commerce,
th nature of the commodities to be shipped and its freedom from
meaningful competing modes of transport could possibly mean that it
would be exempt from ICC regulation. See 49 IJ.S.C. 903. Because of
these facts, there was no way to verify Lockheed's proposed barge costs.
The SEB recognized this and made no adjustment.

Regulated water transportation charges have traditionally been et
at levels related to rail rates. Increases have also been related to rail
increases and have often been the same. Water carriers have eneoum
tered increases in operating costs comparable to those experienced by
the rail carriers. However, for the type of transportation Lockheed is
proposing, increases will be directly related to increases in barge eon
struction costs and crew and bunker fuel charges, which may or may
not bear any real relation to rail cost increases or regulated water car
rier increases. Because of the lack of verifiable cost information, we
have no cost data to refute Lockheed's base or eScalate(l costs. Yet, we
believe the SEB should have found substantial cost uncertainty in this
area. We believe that, whatever the difference between what the potem
tial supplier apparently proposed and what Lockheed adjusted that
to, should reasonably have been shown as an uncertainty on the record
at that time. That reasonably would have 'been several million dollars.
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ADDITIONAL TRANSPORTATION CONSIDERATIONS
The SEB made no cost adjustments or assessments of co6t Un-

certainty in relation to Thiokol's need for (1) special, heavy-duty rail
cars, (2) shock-resistant shipping containers, or (3) a rail spur be-
tween the railhead at Corinne, Utah, and the Thiokol production
facility. We believe the Board was correct in not making cost adjust-
ment8, but should have found some additional cost uncertainty.

Thiokol stated in its proposal that the railroads would provide the
necessary heavy-duty rail cars without additional cost. The SEB
verified this information with Tliiokol which provided backup infor-
mation from the railroads involved. We believe the SEB was correct
in relying on the verification.

However, the SEB cited Thiokol for a weakness in failing to propose
shipping containers which would meet NASA's RFP requirement to
use containers sufficient to resist railroad bumps and shocks. Tliiokol
responded that the RFP requirements were excessively high and said
it would run a test with its SRM containers to substantiate that. The
SEB made no cost adjustment even though if the test proved negative,
the possible additional cost would be $950,000 ($72). The Board indi-
cated that this was an item for negotiaton after award of the contract.
WTe believe the Board would have been justified in listing the $950,000
($72) as a cost uncertainty.

Thiokol also proposed that the railroad (Union Pacific) would build
a rail spur the 2() miles from the nearest railhead Corinne, Utah, to the
plant site. It stated that it had held discussions with the railroad al)out
the spur and the cost of construction was estimated at $3 million
($RY). When the SEB queried Thiokol about the rail spur, Thiokol
had the railroad respond directly to the Board. The. president of Union
Pacific Railroad replied:

In lanuary 1972, a group of our people visited Thiokol and discussed the
possibilities of Union Pacific constructing track to the plant site to accommo-
date the Space Shuttle program. We estimated the cost of building the railroad at
three million dollars. Any decision on the part of the railroad to construct the
industrial track at its expense would necessarily depend on the total industrial
development activity within the area and the award of the SRM Space Shuttle
program to Thiokol. However, we must see some progress in the development
idlase before we make any investmcnt for industrial trackage.

Let me assure you that Union Pacific is extremely interested in participating
in the Space Shuttle program. The Section 22 rates we developed for the program
provide us with an adequate profit, and while the railroad stands ready to
build the necessary industrial track, decision as to who will fund this project
depends on the future development of the industrial complex.

While. there is no assurance that the, railroad will build the spur,
Thiokol has offered as much substantiation as was possible at the time
of tlìe prol)osal. Accordingly, we find no basis for cost adjustment, al-
though a cost uncertainty of $3 million ($RY) may have been appro-
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priate, since there is a possibility that Thiokol woul(l have to fund
the spur.

The SEB found both of the proposel transportation plaiis suitable
for the planned procllrelnei1t. Safety factors were considered and it
was agreed that the barge system presented fewer 1)ro1)l(111S than the
rail system. Admittedly, rail transportation would subject the SR\I's
to the harshest transportation shock and vibration. Because the rail
roads would traverse populated areas, the public along the rail routes
would be subjected intermittently to a substantial volume of potentially
lzardous explosives. Although the SRM is classified as an explosive,
its greatest danger is fire, not explosion. Unlike the recent. rail dsaski's
referred to by Lockheed which related to the explosion of bombs in
California and Arizona, the SRM's in a rail disaster would create a
large, fastburning fire. On the other hand, if a disaster befalls Lock
heed's motorized barge, it would have a sul)stantial impact on Loc
wed's overall distribution system,

We believe both plamis are satisfactory from the standpoint of safety
and no adjustments or assessments of imeertaint were necessary.

Thiokol's proposed rotund trip transit times between the prolu(
tion facility and launch sites were as follows:

To Cape Canaveral—22 days (7 days each way and days for
on/off loading)

To Vandenberg—7 days (1.5 (lays each way and 4 tlays for on/
off loading)

The SEB's refurbishment and l)roduuct support l)aIlel ('oflsHlered tiw
transit time of 7 (lays between Utah and Cape Canaveral very pti
mistic. It felt, that 19 days each way was more realistic. Thus the romd
.rip time is 32 days. Plotting the. transportation time required agaimui
the munber of additional cases which w'ould be equirvd, the pw
'stirnated a requirement for two additional sets of case conta:n
cight containers total). The SEB authorized an adjustment and in
creased Thiokol's l)roposed charges to cover this.

Three of the four rail carriers who were, party to the original
Section 22 route (Union Pacific to Kansas City. flssouri; Misscuri
Pacific to Memphis, Southern to Jacksonville; Florida East Coa
to Titusville, Florida) told the SEB that a transit time of 7 to 9 (lays
was realistic. Missouri Pacific, the fourth carrier, inthcated that 4
hours over its routes was expected. Since, the Missouri Pacific route
only 539 of the total 2,606 miles between Corinne an(l Titusville. with"
out adding the highway mileage to and from railheads (approximately
22 and 14 miles, respectively), the 7 to 9 transit (lay times appear to he.
slightly optimistic. However, Union Pacific said the 7 to 9 transit day
times were based on an October 1972 test simulating the anticipated
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SRM weights and dimensions. Since Missouri Pacific's 46 hours were
included in that time, we believe 7 to 9 days between the railheads was
a reasonable, though somewhat optimistic, estimate.

At the present time, there are 14 other possible routes hi the Utah
to Florida Section 22 quotation. We do not know what transit times are
possible on those routes. Because the SEB increased the round trip
transit time for Thiokol, the SEB adjusted Thiokol's case require-
ments by eight. Upon review, we find the transit times estimated by
Thiokol were reasonably accepted by the SEB. The SEB did not add
the costs for transportation of the additional eight cases due to a
previous overadjustment in the number of cases required.

Another part of the Space Shuttle hardware is the external tank.
The contract for the tanks has been awarded by NASA to Martin-
Marietta who will manufacture them at MAF. NASA will provide the
transportation of the completed tanks to the launch sites.

Although NASA'S preproposal transportation study had recom-
mended the initiation of a transportation cost study for integrating.
external tank and SRM transportation requirements if the selected
SRM production location was accessible by water, the RFP contained
no statements about the possible savings of co-shipment. There was no
indication that NASA would compute savings in external tank trans-
portation with the SRM procurement in its evaluation.

In its proposal, Thiokol stated it had examined transportation by
barge from the Gulf Coast and Mississippi River and found that it
was entirely feasible to deliver loaded SRM's to MAF or IWPF for
carriage by barge to Canaveral. It felt that co-shipment with the tanks
might be cost-effective, but presented no cost savings data.

Lockheed based its cost proposals on the cO.shipment feature. Lock-
heed's barge costs were proposed at 50 percent of its actual costs, with
the other 50 percent shown as a savings to the Government for not
having to provide all the external tank transportation. The SEB ac-
cepted the data and credited Lockheed with its proposed savings to
the Government of about $10 million. In addition, the SEB performed
a sensitivity analysis wherein it was presunied that all SRM costs
associated with external tank co-shipment or $10 million were elim-
inated.

If the external tanks are not shipped with the SRM's, there will be a
substantial additional cost. However, the SEB cited no basis in its
reports to judge what those additional costs would be. To have given
Lockheed credit for savings related to the tank transportation when
the RFP did not ask Thiokol or any of the proposers to offer a plan to
minimize the total transportation costs of the two procurements was
questionable. Lockheed claims that the additional $10 million credited
in the sensitivity analysis should have been included as a further re-

564—361 0 — 75 — S
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duction in its most probable costs. Furthermore, Lockheed believes
that an additional $6 million savings would accrue to the external tank
program based on the Government's estimated costs.

NASA's treatment of the Lockheed 1)1a11 for shared transportation
of the SEM's and external tanks was inconsistent. The SEB's own
evaluation gave partial credit for such savings but, for 110 aI)l)areflt
reason, considered l)ote1t ial additional savings in a difierent manner.
In our view, Lockheed should have received credit in its most probable
cost for either all definable savings or none at all. Since the (lecisiOfl
as to how the external tanks will be shippe(1 has not been made and
therefore, its cost is uncertain at present, it is difficult to quantify what
penalty Lockheed suffered from NASA's failure to cre(lit full aavings
to its shared transportation plan. Our estimate closely parallels the
Lockheed estimate of $16 million. But even attem)ting to estimate
what actual savings might occur is extremely speculative. This is so
because NASA's estimate of external tank tranSl)Ortation cost Was
made in March 1973 before either the external tank or SRM llF1'
were issued. It is conceivable that the NASA estimate relied upon by
Lockheed for full savings credit might be revised substantially prior
to the actual shipment of any external tanks if Lockheed is awarded
the contract. Also, in fairness, the ground rules for competition did not
provide for factoring savings on the external tank into the SRM most
proble costs.

In view of the above, we believe that Lockheed should have received
appropriate credit for external tank savings as a positive cost uncer
tainty keeping iii mind that NASA's actions might very well be viewed
as an unwarranted positive adjustment to Lockheed's I)loposa1 and an
lmn(lue reliance upon a proposed cost savings.

CONCLFSIOX
We believe the SEI3 correctly took a conservative aI)I)roach in

making several relatively small cost adjustments. We found only
one major error in mathematics, a failure to adjust Thiokol's escalated
costs properly. The SEB did assess greater cost uncertainty against
the Thiokol proposal than the Lockheed propostl, but the amounts
were insignificant. Were the SEB to reevaluate the transportation area,
we doubt that any major differences would be uncovered from what it
had originally done, except perhaps in a new approach to evaluating
shared external tank/SRM transportation costs.

Railroad charges are subject to the Interstate Commerce Act while
barge charges are probably free to float subject to agreements l)etweC1I
the parties involved. Because of the difference, there appears to be no
overriding reason to have normalized escalation here.
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We believe NASA could have more adequately evaluated the SRM
transportation costs if it had either examined these costs together with
the costs for shipping the external tanks, or totally rejected any refer-
ence to the shared tank transportation costs. As it turned out, the
SEB essentially accepted each proposal. Lockheed was given the bene
fit of a savings for sharing costs with the tank shipments even though
there was no firm RFP statement providing for evaluation of these
savings.

We believe the freight rates proposed by Thiokol were reasonable
and properly accepted by the SEB, notwithstanding that they were
Section 22 rates subject to a 30-day notice cancellation provision. Our
bases of finding are that: (1) the rates were actually negotiated and
agreed to between Thiokol and the railroads; (2) the type of traffic
proposed has generally moved on Section 22 rates; (3) the volume
and frequency of the proposed traffic justifies lower than existing or
comparative rates; (4) the railroads have been considered reliable
in the past in offering nd maintaining reasonable rate levels; and (5)
using available cost information, all the proposed Section 22 rates
are Compensatory.

We believe the costs proposed by Lockheed, particularly the barge
transportation costs, were somewhat less certain than Thiokol's. This is
because: (1) there was no agreement in the proposal between Lok-
heed and the potential subcontractor as to the anticipated costs; (2) the
proposal did not state what contractual arrangement Lockheed would
have with the potential subcontractor; (3) the potential subcontractor
has no record, to our knowledge, of offering or maintaining any freight
rates to the Government; and (4) there is no historical cost data to
evaluate the proposed costs since no barge of the type proposed exists
in the U.S. fleet today. Despite an after-the-fact concurrence with
Lockheed's reduction of the subcontractor quote, there is no guarantee
that Lockheed's potential subcontractor will agree to the changes Lock-
heed proposed much less maintain them when shipments are actually
made.

In the matter of escalation of transportation costs, using history as a
guide, we find Thiokol's escalation basis not unreasonable for purposes
of the most probable cost evaluation. however, recent increases in
freight rates, since the proposal was submitted, have been far above
the average past increases. Yet, there is no assurance that over the 15
years of the procurement, the average as proposed will not be met.
Nor is there any assurance that history will prove reliable. Lockheed's
proposed escalation of transportation costs was not clearly stated. Be-
cause the actual basis of charges has never been firmly established, no
escalation factor could be applied with certainty.
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Lockheed's evaluated $3( million ($RY) transportation advantage
in most probable costs resulting from utilization of water transporta-
tion at the proposed location of its production facility in the Southeast
closely aPI)roxilnates our conclusions. We did find further areas where
we might have assessed additiona' cost uncertainties against Thiokol
and favorable and unfavorable cost uncertainty to Lockheed. however,
we do not believe that the net uncertainty from our evaluation would
serve to call for a conclusion on our pat't of unreasonableness in the
transportation evaluation by the SEI3.

LABOR RATES

Lockheed challenges the SEWs labor rate evaluation maintaining
that a penalty was assessed against it of $21.1 million ($BY) in direct
labor costs and an additional $20.4 (RY) when overhead and cnerai
and administrative (G&A) rates are applied for a total of $ L3 mil-
lion ($RY). Lockheed states the major issues are that the E13 (1)
questioned Lockheed labor rate survey data in the Gulf (toast area
(Mississippi and Louisiana), (2) incorrectly determined its starting
composite labor rate, (3) used an arbitrary method for adjusting
post-1975 labor rates, and (4) failed to decrease Lockheed's overhead
and G&A rate to account for the upward adjustments in its direct
labor costs.

The GAo review found that the total adjustment for Lockheed was
vell below $11.5 million ($RY). Lockheed's total claimed penalty
analysis was based on several incorrect assumptions derived from the
NASA report.

A short explanation of how labor rates were developed and I)rl)OSecl
is necessary to fully understand the issues raised b Lockheed. Corn-
posite, labor rates were shown in Lockheed's and Thiokol's Pr0PSal5
for Increments 1 and 2 as required by the RFP. Lockheed I)rOPoSe(i
seven composite direct labor rate categories (e.g., engineering an(l
operations), each of which included direct hourly and direct salary
rates. The individual rates were weighted to reflect the number of
hourly and salaried personnel and their various individual rates in—
chided in each composite rate. Thiokol proposed four categorIes of
composite direct labor rates.

Lockheed developed its proposed composite labor rates by (1) con-
(hlctrng a survey of hourly rates in the Mississippi-Louisiana area
where its production sites were to be located, (2) assembling the sur-
vey data into labor categories it p]anned to use, and (3) adding to the
hourly rate, through weighting described above, the rates for salaried
personnel it planned to transfer from California to the Gulf (1oast
area in 1975 for the duration of the program and the rates for salaried
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persoiinel it planned tohire in the Gulf Coast area. Lockheed included
factors in its calculations to reflect the changes in the labor force and
escalation of rates for each succeeding year of the program.

Thiokol developed its composite labor rates from its historical data
and projected it over the succeeding years of the program using es-
calation factors.

It is important to point out that Lockheed planned on a facility
dedicated to the SRM program whereas Thiokol planned to use a f a-
cility housing other solid rocket motor programs. Under these condi-
tions, Lockheed's labor costs are considered direct and are included
in the composite labor rates. In Thiokol's case, a significant percentage
of labor cost is considered indirect—chargeable to several contracts—
and is not included in the composite labor rates. These differing cir-
cumstances tend to increase Lockheed's composite labor rate and reduce
Thiokol's composite labor rate. However, the differences tend to be
balanced in the total program costs since Lockheed's indirect labor
cost is excluded from its overhead cost while Thiokol's overhead. costs
include indirect labor cost.

LOW MISSISSIPPI-LOUISIANA HOURLY LABOR RATES
1?Ve examined statistical data from the Bureau of Labor Statistics

(BLS) and the basis for Lockheed's and Thiokol's proposed rates.
The BLS statistics for Louisiana and Mississippi (Lockheed's pro-
posed sites for the SRM) and Utah (Thiokol's proposed site) show the
following average, state-wide hourly rate for employees working on
transportation equipment which includes guided missile and space
vehicle propulsion units and propulsion unit parts:

1972 1973
Mississippi $3.86 $4.03
Louisiana 3. 80 4. 16
Utah 4.39 4.46

Using the, above combined Mississippi-Louisiana figures for 1972—73
the average rate would be $3.96 per hour. 'or Utah, it would be $4.43,
or 47 cents higher than Mississippi-Louisiana.

The GAO review also included an examination of Lockheed's stir-
vey data for hourly employees for the Mississippi-Louisiana area and
Thiokol's actual hourly rates for about the same period of time which
substantiates, within an acceptable range, the published BLS data.

Regarding the MTF area labor rate survey conducted by Lockheed,
DCAA stated, "The exact use of the data obtained by the contractor
could not be determined as no documentation was maintained demon-
strating the weight given to the various inputs." According to DCAA,
the contractor stated that. the information was used subjectively to ar-
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nyc at the proposed rates for the Gulf Coast area. As discussed below,
GAO believes that, even with the survey information provided by
Lockheed in its April 9 submission, the SEB could not have deter
mined the exteiit to which Lockheed used this data in developmg its
proposed composite rates.

LOCKHEED'S PROPOSEI) COMPOSITE LABOR RATES
FOR 1975

According to NASA and DCAA, Lockheed's method of computing
proposed composite labor rates contained a mathematical error winch
distorted the starting composite labor rate Lockheed applied after
relocation at the MTF in 1975 and the remaining C01fl1)OSitC labor
rates over the life of the program. I)CAA detected the error during
its review of Lockheed's proposal. DCAA discussed the error with
Lockheed's cost analysts and computer programmer to obtain clanifi
cation of the method Lockheed used in developing the, proposetl com
posite labor rates. The company representatives, according to l)CAA,
stated that Lockheed's method was not incorrect. l)CAA, after cor
recting the mathematical error in Lockheed's formula did not recom
mend its use because of defects in the formula's underlying assluill)
tions. Therefore, the SEB did not use the formula. Instead the SEB
used 1)CAA-reconimended 1974 composite rates based on the Cciii
fornia facility reduced by 10 percent to reflect lower labor rates in tlli
Gulf Coast area. In this way, the 1975 composite direct labor iutes
were established for Lockheed.

GAO conducted an analysis in conjunction with Lockheed as to tIi
basis for its proposed direct labor costs. Several errors were detected
in Lockheed's calculations with respect to its composite labor rates
which indicated that its Jcbor costs should have been higher. After
discussion, Lockheed, in a document submitted to GAO, recalculated
the direct labor costs that appeared in its proposil. The recalculation
resulted in a correction of those costs upward by an amount consider-
ably greater than the SEB's adjustment to Lockheed's l)rOPOSaI. If
the SEB had evaluated Lockheed's labor costs consistent with the
Lockheed recalculation, the SEB may well have increased Lockheed's
most probable cost by about $15 million ($RY). In )io\'i(iiiig GAo
with its direct labor cost, Lockheed essentially corrected the i)('AA
discovered defects in its labor rates formula.

During our review, the SEB personnel involved in the evaluation of
Lockheed's labor cost said, and we verified, that the error detected by
DCAA (luring its review caused Lockheed's quoted composite labor
rates to be low (understated). In its evaluation, the SEB found that
Lockheed had higher composite direct labor rates than Thiokol.
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We note that the labor rates for the salaried personnel Lockheed
would transfer from California to MTF were based on 1973 rates for
similar job categories at Lockheed's California facility. Also, Lock-
heed's proposed composite rates apparently include salaried personnel
receiving higher salaries than proposed by Thiokol. In addition, as
noted above, a significant percentage of Tliiokol's labor costs iire not
included in its composite labor rates. While Mississippi-Louisiana
hourly labor rates are lower than coml)arable rates in Utah, and Lock-
heed properly estimated these rates, the combination of the above fac-
tors support the SEB's conclusion that Lockheed's composite direct
labor rates are higher than Thiokol?s.

LOCKHEED'S POST-1975 COMPOSITE LABOR RATES
Lockheed alleges the SEB's method of adjusting post-1975 corn-

posite labor rates is arbitrary, stating:
The correct procedure is to build the composite rate from its elements treat-

ing escalation, staffing changes, and starting rates for new hires independently.
Lockheed used this approach, but made an error in application in the proposal
costs. The Lockheed Best and Final Offer was correct, however, and did not
contain the application error.

DCA.A reviewed Lockheed's proposed composite rates and deter-
mined them to be incorrect because of an error in the formula Lock-
heed used to establish the 1975 and post-1975 rates. If the SEB had
used the Lockheed formula as corrected by DCAA, the resulting rates
after 1975 would significantly increase Lockheed's composite labor
rates, and, therefore, labor costs. Also, Lockheed's best and final offer
did not correct the error as alleged since the. composite labor rates
quoted remained the same.

The SEB had two alternatives, either utilize the composite labor
rates proposed by Lockheed determined by I)CAA to be in error, or
establish new composite rates from the best information available
from DCAA. The SEB chose to rely on I)CAA to establish the start-
ing point for purposes of applying escalation (NASA's term used in
the evaluation—see the above discussion on escalation) of 5 percent as
proposed by Lockheed and modified downward for staffing variances.

LOCKHEED'S OVERHEAD AND GENERAL AND AMINIS-
TRATIVE COSTS

Lockheed states that when the SEB adjusted its direct labor costs up-
ward, the SEB applied the same overhead and slightly adjusted G-&A
rates to the new higher labor costs. Lockheed contends the SEB's posi-
tion represents an incompatible set of conditions in that if labor costs
are increased, overhead and G&A rates must be decreased.
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In this regard, it is claimed, the increased labor cost would not affect
certain fixed overhead costs (taxes and insurance); therefore, the
method employed by the SEB resulted in a cost penalty to Lockheed
of $20.4 million ($RY). The SEB did, in essence, apply the Lockheed
proposed overhead and G&A. rates, which were approved by l)CAA, to
Lockheed's adjusted direct labor cost without adjusting the rates
downward.

Locitheed's contention is supported by accounting pi'inciples. How
ever, Lockheed's proposal did not contain sufficient data from which
new lower overhead and G&A rates could be developed to the adjusted
direct labor cost. Moreover, although Thiokol's proposal did furnish
information to adjust Thiokol's overhead and G&A rates, the SEB, to
keep the proposers on a comparable basis, (lid not reduce Thiokol's
rates to reflect the increased direct labor costs. The procedure employed
by the SEB was consistently applied to all proposers.

TIIIOKOL'S COMPOSITE LABOR RATES
'With respect to Thiokol's labor rates, the SEB essentially adopted a

DCAA audit report. DCAA reviewed proposed labor rates and sup
porting historical data, evaluated the reasonableness of the escalation
percentages, and took no exception to ProPosed labor rates for 1ii
crements 1 and 2. Based on the I)CAA report, NASA accepte(l
Thiokol's proposed labor rates through 1975.

DCAA reported to the SEB that Thiokol used a 5-percent rate of
escalation for 1973. The 1)CAA resident auditor further said the pro-
posed labor force stabilizes in 1979 for the balance of the SRM pro
gram, and, in a stable employment atmosphere, Pcr had beeii
experienced by Thiokol. Thiokol from 1976 forward used a 21/2
cent escalation, but I)CAA recoinniended escalation of from 4 to 5 per-
cent annually. The SEB, based upon the I)CAA audit report, increased
to 5 perceit Thiokol's labor escalation rate from 1976 forward. With
respect to Thiokol's overhead and G&A, the SEB accepted the rates as
proposed and approved by DCAA.

CONCLUSION
Although Lockheed's contentions and GAo findings thereon cOui(l

be elaborated, it is sufficient to state that the Gulf Coast area hioui'ly
labor rates are lower than those in Utah. Ilowevet', the effect of these
lower hourly rates are more than offset by Lockheed's inclusion in its
composite labor rates of higher paid salaried pei'sonnel and by Lock-
heed's election to charge these salaried rates to direct rather than in-
direct labor costs.
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Under these circumstances and in light of Lockheed's errors in its
proposal, the SEB's use of its own techniques to estimate Lockheed's
labor cost based, in part, on Lockheed's historical data, was not
prejudicial to the firm. In any event, the SEB's adjustments were
significantly lower than alleged by Lockheed and also lower than
Lockheed's recalculated labor costs developed during the latter part
of our review.

LABOR HOURS

Lockheed claims that substantial cost savings result from its pro-
posed facility approach to perform the SRM contract. Lockheed pro-
posed to construct a new facility tailored specifically to the design, size,
and scale of the SRM and designed to achieve maxiinuni plant effi-
ciency. Thiokol proposed to use its existing Wasatch Division and
nearby Government-owned facilities. Because of its facility approach
and proposed SRM design, Lockheed contends that manufacturing
labor hours for each motor will he substantially less than required by
Thiokol. Specifically, Lockheed cited the larger mixers proposed for
propellant formulation and the fewer casting segments of the Lock-
heed SRM design, and concluded that Thiokol would need at least 2.9
million labor hours more than Lockheed for propellant processing,
motor finishing and inspection. Fsing an estimate of an average labor
rate for Thiokol, which is higher than that proposed for the Gulf Coast
area, Lockheed computed a cost savings of about $48 million ($RY)
resulting substantially froni the larger mixes and fewer segments.

In its facility evaluation, the SEB found no overriding quantifiable
advantage to be gained from Lockheed's "tailored" facilities. Although
Lockheed received significant credit for its facility approach in mission
suitability scoring, the SEB concluded that both Lockheed and
Thiokol were effective in minimizing labor hours. The SEB found that
labor hours for deliverable SRM's was about equal for the two propos-
ers and concluded that Thiokol had effectively overcome any inherent
limitations in its older facility. Although Lockheed requires fewer
mixes due to its larger mixers, Thiokol's mix cycle is shorter. The 14,500
pound mixer proposed by Lockheed requires a propellant mix cycle
of 90 minutes while the smaller mixers proposed by Thiokol require
only 75 minutes. NASA points out that, although the Lockheed design
contains fewer casting segments, it contains more case segments. Case
segments are combined into a casting segment for the propellant proc-
essing operations. For example, the Lockheed design includes 9 case
segments which are combined into 3 castuig segments for propellant
processing. In summary, NASA stated that the Lockheed approach
concentrated on achieving greater mechanization of line operat.ions and
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standardization of the casting segments, while Tliiokol concent rate(1
on decreased time lines and plant flow times, fewer case segments, and
high plant utilization.

Direct and support labor hours for SRM manufacturing tasks
which are an issue in this protest constitute about one-third of the
total proposed labor hours, and tasks encompassed by these labor hours
are performed almost completely in-house by both parties.

Both Lockheed and Thiokol prepared detailed manhour estimates
for each task to be performed and applied learning curves to reflect
the efficiency to 1)e gained from repeated .performance of the same
tasks. In addition, Lockheed estimated some tasks using "crew sizing"
techniques. Labor hours estimated from the "crew sizing" techniques
are a function of preestablished equipment capabilities, the number
of operators required, and cycle time. historical experience with
manufacturing solid rocket motors was used subjectively by both
proposers to substantiate their manhour estimates and learning curves.

At the SEB's request, the Thiokol Air Force Plant Representative
Office (AFPRO) conducted a review of part of Thiiokol's support for
direct labor hour estimates. The AFPRO report states that, even
though the historical data was accurately presented, labor hour pro-
jections were made mainly using judgmental estimates and liistoi'ieil
data to test the reasonableness of the projections. Th AF1.R() also
compared the estimate of overall labor hours for the sIM: with
Tliiokol's previous labor hours incurred in Fiscal Year 197 on the
Minuteman solid rocket motor program. AFPRO concluded that,
although the. proposed labor hours were tight, the SRM could prol-
ably be produced for the hours proposed.

A similar evaluation of Lockheed's proposed labor hours was not
performed. Instead, the SEB relied on its technical evaluators.

In our view, uncertainties exist in the labor hours proposed by both
proposers because the estimates necessarily included subjective udg
ments. In addition, in its best and final offer, Lockheed substantially
reduced its proposed labor hours without significant suI)St1tfltiftt ion
and did not relate the reductions to the work to be performed. The
"tailored" facilities, including the larger propellant mixers proposed
by Lockheed, have not yet been built and therefore, resultant eflicien-
cies are speculative.

Despite these uncertainties, the SEB's acceptance of labor hours
as proposed by either Lockheed or Thiokol was not unreasonable.
Both proposers used different estimating niethodologies to arrive at;
expected labor hour totals and we were unable to independently verify
the accuracy of either projection. The proposals presented a coniplex
assortment of differing designs, efficiencies, and facility approaches
and were substantiated to some degree with historical data. Although
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the varying degrees to which the SEB attempted to verify the respec-
tive proposers' labor hours may have increased the cost uncertainty,
examination of the records showed that no prejudice inured to Lock-
heed from the SEB's evaluation. In our view, the SEB probably
should have questioned Lockheed's significant learning curve reduc-
tion in the best and final offer. Lockheed supported the reduction by
references, without further substantiation, to supposed lower learning
curves achieved on its small solid rocket motor program and two larger
solid rocket motor programs of other companies.

Lockheed maintains that the SEB should have normalized all pro-
posers to Thiokol's acceptable schedule risk plan, including a 7-day
work week. Lockheed's schedule was based on a 5-day work week. We
believe Thiokol took this approach to overcome the relative limitations
in its older facility. To credit Lockheed with the Thiokol approach
would have no more credence than transfusing, for example, Lock-
heed's proposed use of larger mixers to Thiokol and evaluating both
proposers on that basis. Our review has shown that the SEB con-
sidered the schedule risks of both proposers and we have no basis to
question the SEB's acceptance of either production schedule.

NOZZLE COSTS

Lockheed asserts it was prejudiced by numerous SEB errors in
evaluating estimated nozzle costs of the two proposals.

Lockheed contends that Thiokol's proposal costs should have been
adjusted upward to reflect the real possibility that Thiokol would have
to convert from low cost nozzle ablative material to conventional,
higher cost ablative material. The SEB did make such an adjust-
inent. 'While the exact amount of the adjustment may not be stated,
we believe that this adjustment would fall within a range acceptable
to the piotester.

As to the SEB's alleged failure to utilize the Lockheed best and
final offer in adjusting nozzle costs, the SEB did, prior to best and
final offers, increase Lockheed's nozzle costs, in part, by $14.63 million
($RY) to account for a misapplication of the learning curve for refur-
bished nozzles. However, upon receipt of Lockheed's best and final
offer, the SEB subtracted its $14.63 million ($RY) figure from Lock-
heed's adj iisted costs because Lockheed corrected the error and in-
creased its best and final offer by $14.63 million ($RY). Thus, the
SEB utilized only the nozzle adjustment figure stated in the Lockheed
best and final offer.

Lockheed contends that the SEB failed to take into account sug-
gested potential savings related to shifting manufacture of the nozzle
from the subcontractor's plant in California to MAF after Increment
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1. The Lockheed best and final offer suggested a reduction of $19.1
million ($RY) for this relocation, and, in its April 9 submission,
Lockheed claimed an additional $6.9 million ($RY) reduction because
propose(1 facility construction at the subcontractors plant would not
be required if the nozzle were manufactured at- MAF.

The GAO review found that Lockheed's best an(l final offer did
not formally propose nozzle production at MAF, bt nierely liSt'((l
this plan as an option for cost savings which NASA should accept.
Lockheed acknowledged that such a shift would require NASA ap-
proval in that the assignment of sufficient floor space at MAF was pre--
requisite to any such move. We further note that Lockheed did not
include any additional costs to be incurred in nozzle fabrication reloea--
tion from California to MAF after Increment 1.

Thc SEB was presented the- best and final offer on October iS, 197i,
just 5 days prior to the flumal cost evaluation. It contained an opt :omu]
approach vlncli was contingent on the availability of floor space at
MAF and NASA headquarters assignment of this space to Lockheed;
it did not 1)ro\ide a complete assessment of, or support for, the sug-
gested savings. The SEB did not accept the potcititl reduction because
of uncertainty of space availability, uncertainty of cost savings, end
time constraints.

NASA PRI) No. 70—15 (Revised) states that- "The contracting (ifficer
shall give each offeror a reasonable opportunity (with a common cut --oft
date for all) to support and clarify its proposal. An ofieror may, on its
own initiative, revise its proposal and make corrections or improve--
ments until the established cut-off."

'We do not take this to mean, however, that, the ageny (loes not have
the discretion to terminate evaluation of a proposal at some point
subsequent to the, common cut—off which is reasonable mider the cir--
curnstances. In an analogous situation in B -176311 (i), October 6,
1973, our Office concurred in an agency's decision not to reopen nego-
tiations upon receipt of an alternate design proposal iii a proposer's
best and final offer which contained inadequate data. Siniilarlv, in the
instant case the SEB was not required to evaluate a conipletely new
alternate approach proposed in Lockheed's best and final offer since
(1) Lockheed had presented insufficient information relative to the
(luantumn of savings; (2) the savings were contingent on the avail-
ability of floor space at MAF and assignment of that siutce by NASA
headquarters; (3) the Lockheed 1)oteuitial savings would have had to
be reduced by the cost- of retooling, requalification, moving expenses,
retraining, etc., none- of which were readily (1uantifiah)le and (4) there
existed substantial time, constraints.
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Lockheed believes the SEB should have adjusted Thiokol's costs up-
ward by at least $23 million ($RY) to account for Thiokol's need to
eventually buy the nozzles since Thiokol's proposal to fabricate noz-
zles in-house represented a development of new expertise. Lockheed's
nozzle contention relative to the Thiokol decision to fabricate its
nozzles in-house is addressed below where we conclude that Thiokol
is not developing new expertise. In view of our conclusion, no basis
exists to hold that such an adj iistment should have been made.

MISSION SUITABILITY EVALUATION

In the mission suitability evaluation, both Lockheed and Thiokol
were given "very good" adjective ratings on point scores of 714 and
710, respectively, out of 1,000 points. According to the selection state-
ment, the SSO noted that the mission suitability scoring resulted
essentially in a standoff between Lockheed and Thiokol. The state-
ment further states that "Lockheed's main strengths were in the tech-
iiical categories of scoring, while they trailed in the management areas.
Thiokol led in the management areas but trailed in the technical areas,
* * The SSO concluded that "the main criticisms of the Thiokol
proposal in the. Mission Suitability evaluation were technical in nature,
wi'e readily correctable, and the cost to correct did not negate the
sizeable Thiokol cost advantage."

Lockheed claims its superiority in the mission suitability evalua-
tion was greater than the scoring indicates and should have been deter-
minative of award. Lockheed alleges that defective evaluation pro-
cedures improperly reduced Lockheed's superiority and resulted in the
SEB's determination that the two proposers were essentially equal.
It is claimed Lockheed should have been selected because of its superi-
ority, particularly in view of the uncertainty of costs as evaluated
by NASA. Lockheed's superiority in mission suitability is said to have
beeti minimized by (1) an improper and unfair design correction
process, (2) granting credit to Thiokol for proposal concepts that
did not conform to the RFP, and (3) improperly considering a cost
factor—early year funding—in the management evaluation.
IMPROPER AND UNFAIR DESIGN CORRECTION PROCESS

CONTENTION
Lockheed contends that the NASA design evaluation procedures im-

I)roperly l)rovide for design correction which vitiates competition.
The design correction procedures, it is contended, eliminate the neces-
sity for each competitor to respond to those technical deficiencies in its
proposal noted by the agency since the SEB design team (1) identified
design weaknesses; (2) proposed methods of curing the weaknesses
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and; (3) submitted these proposals to both the manufacturing U1(1 cost
teams for assessment of the total cost impact of the correction.

As stated above, one of the SEB design team's function was to ferret
out and note design weaknesses, propose methods for their correction,
and refer these matters to the manufacturing team for an estimate of
the manning and material required to correct each deficiency. The stth
sequent data was sent to the cost team for application of labor rates,
overhead, material costs and escalation factors as required. The rvsu1t
ing proposed cost adjustment was then presented to the SEB for
approval and if approved, was integrated into the proposer's cost ta})u
lations. NASA PRI) No. 70--15 (Revised) requires the. SEB to report
to the SSO the Board's estimate of the potential for correction of the
principal weaknesses identified and "the Board's estimate of the
approximate impact on cost. or price that will result from the elimina
tion of correctable weaknesses during negotiations after selection."

Lockheed contends that when applied to a designdeficient P1.oP051l
such as Thiokol's the process puts "NASA expertise to work in behalf
of Thiokol." Lockheed further alleges that "The contract NASA had
in mind when it selected Thiokol is materially different from the con
tract. proposed by Thiokol." Specifically, Lockheed points out that
NASA's own reasons for not pointing out design weaknesses during
oral or written discussions prior to selection were to eliminate the
following undesirable results:

(a) the design correction process results in a leveling irocess
(b) the proposals as finally evaluated become combinations of

efforts of the offerors and the Government
(c) independent efforts as the determining factor in the comrn

petition are discouraged and diluted
(d) actual or suspected technical transfusion result
(e) there is an obliteration of technical distinctions with a re

suiting unrealistic emphasis on cost estimates as the de.cisive.
factor.

As we stated in B—173677, March 31, 1972, at age 31, the nmmwr
of com)lying with the statutory requirements for discussions in
competitive negotiations, set forth in 10 F.S.C. 2304(g), is primarily
a matter of judgment for determination by the, agency, and that deter
mmation will not be questioned by our Office unless clearly arbitrary
or without a reasonable. basis. Therefore, as there. is no contention as
to the unreasonableness of NASA's deterniination not to have dis
cussions of design deficiencies, we will confine ourselves to an examina
tion of the. administration of the NASA design correction pro'
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It is implicit in the arguments set forth by Lockheed that there
has been some NASA input into correcting Thiokol's proposed design.
Specifically, Lockheed claims that Thiokol could not have been selected
without the NASA process of "conceiving and evaluating design
corrections."

The SEB design team had the primary task of reviewing each
off eror's proposal for suspected design strengths and weaknesses and
the additional task of proposing methods to correct any definiencies
found. A distinction must, however, be drawn between these functions.
First, each specific design strength and weakness, and the relative
magnitude of it, was reported by the design team to the SEB as an
aid in numerically scoring the proposals in the design area. It should
be noted that no SEB-corrected design features were submitted to
the SEB for scoring since only the proposals together with the design
team's listing of each proposer's independent design strengths and
weaknesses were used in the SEB design evaluation. Furthermore,
the impact of the design team's second function—design correction—-
went ultimately only to cost adjustment—both directly (e.g., where
additional material is required) and indirectly (e.g., where an addi-
tional manufacturing step is required to effect the change indicated as
necessary by the design team).

The cost proposal of each of the proposers was adjusted for each
design deficiency. Certain deficiency corrections resulted in a decrease
in the proposer's cost. This generally occurred where the proposer
had included in its design greater safety margins than the SEB
deemed reasonably required. However, the more usual impact of pro-
poser deficiency corrections was to increase proposed costs.

Lockheed asserts that, under the narrative rating system, Thiokol
should have been given either a rating of fair or poor in design due
to major design shortcomings. In this regard, the Source Evaluation
Plan sets out the following:

FAIR—This rating should be assigned to a proposal that is marginal in meet-
ing RFP requirements. The proposal contains areas of unsatisfactory features
although weaknesses can probably be improved during negotiations. Strengths
in other areas do not offset these weaknesses.

POOR—This rating should be assigned to a proposal that contains major
unacceptable features which could be expected to provide considerable difficulty
to correct during negotiations, if at all.

Additionally, the Source Evaluation Plan provided that a proposal
which contained major technical or business deficiencies, omissions or
out-of-line costs may have been considered unacceptable prior to final
evaluation. In that event evaluation could be discontinued.

Lockheed asserts that the SSO's selection statement establishes that
the Thiokol design deficiencies were major and not readily correctable.
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The pertinent portion of the stutenient says
The Thiiokol case design niet the general SRM requirements however, the
cylindrical segment [for alternate water impact loadsj W5 close to the upper
liniits of size capability of tile case fabricator. The nozzle desigii ill('111(l('d l)latiVe
materials not currently developed or characterized. 'l'his offered potential savings
iii program cost, but with attendant teclniical and program risk. Au eXpall(I('d
characterization and (levelOplIleflt program would be required. The tlli('kIWsS
of the nozzle material was insufficient to meet required safety factors and thus
degraded reliability. The amount of material required to correct the th'ticiency
was substantial and tile deficiency could require a redesign of the metal portions
as well as the ablative portions. The design was complex and w'ould contribute
to difficulty in manufacturing. The Thiokol motor case joints utilized dual ()rings
and test ports between seals, enabling a simple leak cheek without pressurizing
the entire motor. This innovative design feature increased reliability and de
creased operations at tile launch site, indicating good attention to low cost
DI)T&E and l)rOdllCtiOn. The thickness of tile internal insulation iii the case aft
dome was marginal and created a technical risk.

Lockheed also maintains that:
NASA diminished the extent of the Thiokol design deficiencies by labeling

them readily correctable weaknesses and of minor cost impact. For a solid
propellant rocket motor, a minor change to any major component such as
the nozzle has major impact on tile other components and in tile total motor
design.

it s true, as noted by the SSO, the SEB and the design team, that;
there were (leficiencies in the Thiokol design. Nevertlwles, we do not
feel that, the Thiokol proposal contained niajor design deficiencies.

Pursuant to the sense of the. Source Evaluation Plan, major design
defieiencits envisage only those weaknesses which have a signifi('ant
impact on the SRM's ability to perform ac('el)tably within the IIFP
parameters and are not within, or are marginally within, the Pi'OPOS(!"s
cal)ability to correct in a timeframe consistent with project milestones.
Deficiencies of the magmtiide noted above clearly are not readily cor-
rectable by the proloser and may not be correctable. Acc'oi'dingly. any
projection of correction cost of a major design deficiency would be an
exercise in uncertainty, with a resulting degradation of the viability of
the entire evaluation lrocess. Additionally, a inalor design deficiency
would ('lenny imply that, in the absence. of an input of NASA expertise.
the proposer could iiot readily modify its (lesign so us to have it con-
sidered ac('eptable.

While we. note the impact of 1)0th the quantity and the significance
of ThiokoPs design deficiencies, we do not feel flint any single defi-
ciency, or even the weaknesses taken as a whole, can fairly In' ('ate
gornied as major design deficiencies so as to cast doubt on the 1)ropliety
of the SEB design evaluating correction pro'ss. We agi' with
Lockheed that "it is improbable that NASA could have selected a
proposal Je1' se with major technical weaknesses ''" and we con-
elude that NASA did not do so.
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Thus, with reference, to specifics of the Tliiokol design—the proposed
use of low-cost al)lative material in the nozzle; the inadequate thick-
ness of Thiokol's proposed nozzle material and possible design reper-
cussions thereof; the complexity of its nozzle desigmi; and the marginal
thickness of its internal insulation in the case aft dome——we feel that
the NASA design evaluation correction process could have functioned
effectively.

Precisely, 1)0th the design team and the SEB characterized Thiokol's
low-cost material as a design weakness of some import and made a
cost adjustment for additional developmental testing deemed necessary
to allow for the possible use of this low-cost material and made another
adjustment relative, to the contingency that only conventional material
(a Tliiokol proposed alternate approach) could be used. The inade-
quate thickness of Thiokol's nozzle material also resulted in an eval-
uated weakness with cost impact. Furthermore, Thiokol's nozzle
complexity was established as a weakness both in design and in manu-
facturing as the Thiokol nozzle design was considered to be one of the
most (liffidult of the nozzles proposed to manufacture. An adjustment to
the appropriate Thiokol learning curve was made by the SEB to more
accurately reflect this difficulty of manufacturing the Thiokol nozzle.
Of course, this adjustment to the Thiokol learning curve had the addi-
tiomial effect of increasing the number of man-hours required to manti-
facture the nozzle and hence the cost of manufacture.

With regard to the allegedly inadequate and uriproducible Thiokol
design for a case meeting alternate water entry load conditions, we note
that the RFP asked offerors to address in a "special topic" how they
would modify their baseline case. designs to assure that the case could
survive an ocean splashdown of greater force than contemplated in
the baseline approach. In its proposed alternate water entry load con-
dition design, Thiokol suggested the use of certain segments whose
design configuration size requirements exceeded the case. fabricator's
capacity to manufacture the segments.

The SEB, after assessing a weakness against Thiokol in manufac-
turing, recognized that the problem could be solved by either a major
case redesign utilizing a greater number of smaller segments, a utili-
zation 'of ingots larger thaii those currently being produced, or through
a redesign of the segnient to optimize material utilization while main-
taining the structural pIopeIies required to meet the alternate water
imnl)act loads. However, no cost adjustment was made for the cor-
iect.ion of this deficiency or any deficiency in this area to any of the
l)IoposeIs since the. SEB felt that the problem which it had posed as
a "special topic" was merely intended to give the. Government insight
as to how the pIoposel would design its case should these specific

564-361 0 - 75 - 10
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water impact. factors become a program requirenwnt. The special
to1)w. was apparently meant to be primarily a further test of the pro-
poser's design and manufacturing abilities, and was not "costed out"
since the necessity for, or the. parameters of, a case to meet the precise
special t01)ic conditions was at that juncture uncertain. Moreover, SEB
records confirm the NASA report in that Thiokol included in its early
development schedules and planned tasks a design periol for incorl)o-
rating design changes if and when they would 1)e required in this area.

The SEB gave Thiokol's proposal weaknesses both in design and
in inantifacturing because its complex nozzle contained a large number
of parts which would not. lend itself to easy fabrication. On the other
hand, for its submission of an unmanufacturable alternate case,
Thiokol was given a deficiency only in manufacturing for its response
to the alternate, water impact load.

Since the- failure to submit a readily producible end product is like-
wise. a design error which leads to problems in manufacturing, we be-
lieve that the SEB, consistent with its evaluation of nozzle coml)lexit-y,
should have assessed Thiokol with an additional weakness in design.
Wre note that, in another area, Thiokol was assessed favorably in 1)0th
design and product support for its proposed use of a certain type and
design of case segment seals. Consistency would scent to require that
design details which impact on manufacturing, refurbishment and/or
1)rodflct Su1)1)ort. should be reflected, either as strengths or weaknesses.
or both, in design and in the other areas affected.

We therefore question the SEB's failure to assess Thiokol a weak.
ness relative to alternate case design. Moreover, where the design team
has recognized as a weakness the fact that Thiokol pioposetl the use
of a certain type of metal for parts of the nozzle which could have
an impact on the ref urbishabihity of these parts it would appear that
a concurrent. notation of weakness would also 1)eCoflle ne(es5tIrV ill
refurbishment.

While we. question the above-noted omissions, we are unable to
quantify the impact., if any, of the. inclusion of these deficiencies on
the Scorings in mission suitability at that time. Even if the mission
suitability scoring should have been adjusted on the basis of the SEB
omissions to increase the present four—point spread between Lock-
heed and Thiokol, we. (10 not believe, that- the impact would be of suf—
hcient significance to (listinguishi this situation from those instances
where the. question of whether the given point s1)11d between two
competing proposals under the circumstances l)I5(91t('(l 111(1 aates the
significant. superiority of one prol)osal over anothiei. This is piitiiarilv
a matter within the discretion of the procuring agency. Ae( (1oiiip.
(jell. 686 (1973).
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Moreover, we find that the SEB scoring reflected the weaknesses
found in Thiokol's proposal and all other proposals and, as the NASA
report states, "The Lockheed proposed design was determined to have
significant advantages over Thiokol's proposed design." The, SEB
was charged, and did report., to the SSO the correction potential of
principal proposal weaknesses and the cost or price impact resulting
from the, elimination of these weaknesses after selection in accordance
with the NASA PRD. Therefore, in the light of the uniformity of
treatment between proposers, we find that the design correction proc-
ess was in conformity with NASA procedures and was not improper
or unfair. Moreover, th omissions in the design evaluation do not
cause us to conclude that Lockheed should have had a greater scoring
edge or that the omissions detracted, in the overall, from the SEB's
conclusion that both firms were essentially equal in mission suitability.

CREDIT FOR NONCONFORMANCE TO RFP CONTENTION
Lockheed objects to the SEB giving Thiokol affirmative credit for

proposal concepts not conforming to the RFP. Lockheed views
Thiokol's decision to fabricate the critical nozzles in-house to be in
direct. contravention of the following RFP provisions:
NASA considers that a prime contractor's use of established expertise in the
private sector is an essential approach toward the objective of maximum economic
effectiveness. Proposals from joint ventures will not be accepted, and the
development of new expertise by a prime contractor, either in-house or else-
where in the private sector, is to be avoided to the extent possible, since the
latter course detracts from the stated objective. -

* * * * * * *
* * * In order to meet the objective * * * [in the above quote] to achieve
maximum economic effectiveness, proposers should seek to maximize the use of
existing expertise in establishing make-or-buy plans.

These provisions, together with the selection statement's finding
that Thiokol had a "lack of experience in fabricating nozzles of this
size," in Lockheed's opinion, supports its objection. It is claimed that
the NASA report rewrote the selection statement by stating that "the
SEB's opinion was that Thiokol's proposal to build the nozzle in-
house did not represent the development of a new expertise but capital-
ization on existing expertise." -

The affirmative credit for Thiokol's nozzle decision appeared in
the evaluation of management factors which formed a part of the
rationale of the selection statement.
The tentative decision to make the molded and tape wrapped nozzle in-house
was considered a strength in this area. It would contribute to the low cost-per-
flight goal by using available resources, avoiding subcontract fees, lowering
overhead rates, and taking advantage of lower cost labor. The inherent risk
management aspects were also considered.

Moreover, Lockheed points out, and the NASA report confirms,
that the above decision was considered a plus under the management
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factor. Lockheed argues that there should be no merit given to a pro
posal concept which deviates from the RFP. Therefore, credit for this
"nonresponsive" aspect of the proposal from the management and cost
standpoints compounds the offense against the RFP since it instructed
offerors that use of established expertise with the resulting rninimiza
tion of risks was essential to maximum economic effectiveness.

Lockheed maintains that Thiokol lacks experience in fabricating
nozzles, particularly nozzles of the size aiid quantity necessary to
satisfy the product or requirements of the contract. Lockheed con
trasts the Thiokol limited experience to the extensive experience of
several qualified vendors on production programs and on large devel
opment nozzles.

We questioned NASA and Thiokol on the extent to which Thiokol
and other fabricators have expertise in nozzle production. We. also
examined Thiokol's proposal and the SEB records. We conclude that
no nozzle manufacturer has fabricated nozzles in a production pro-
gram in any way comparable to the size, type, and quantity required
for the SRM. This observation is supported by the following )assage
from a letter of May 13, 194, to Lockheed from a qualified nozzle
vendor stating in part:
Since a nozzle production program comparable to t1i SRM in size, complexity,
duration, and delivery requirements ha.s not been accomplished to (late, actual
cost curve data is not available.

Therefore, it appears that whichever "experienced" noznle fabricator
would produce the nozzle, some development of new expertise and a
new experience base would be, required.

The selection statement reference to Thiokol's lack of experience in
fabricating nozzles of this size was as follows:
A minor weakness in the manufacturing approach was the decision to fabricate
nozzles in-house due to Thiokol's lack of experience in fabricating nozzles of this
size.

A review of Thiokol's proposal, the SEB records, and the supple
mentary data submitted supports the SEB's conclusion that Thiokol
OSSCS5CS basic expertise and experience in the fabrication of nozzles.
We are particularly impressed by Thiokol's (1) fabrication experi-
ence with flexible bearings—a key component in the SRM nozzle; (2)
extensize nozzle design participation; (3) manufacture of various
small nozzles and plastic nozzles; and (4) experience in Poseidon and
Trident test nozzles, as well as anticipated production follow-on Con-
tracts which are expected to be completed before the SRM nozzles
are scheduled for fabrication.

In view thereof, we find a reasonable application of )udgnwnt by the
SEB in treating Thiokol's nozzle size experience as only a minor weak-
ness in manufacturing. While some vendors niight have more. produc—
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tion experience with nozzles larger than those. pre\'iollsly inanufac-
tureci by Thiokol, we cannot say that nozzle fabrication by Thiokol
would represent the development of new expertise. In any event, the
BFP did not prohibit the development of new expertise, but provided
that new expertise. "is to be avoided to the extent possible." Therefore,
we believe, that Thiokol's decision to fabricate the nozzle in-house (lid
not deviate from any RFP requirement. Consequently, the credit given
for this cost-saving decision by the SEB in management evaluation
appears proper. In any event, the SEB records reveal that the Thiokol
nozzle decision, while rated a management strength, was not among the
1)rilci1)al reasons for Thiokol's significant advantage, attained in the
management evaluation.

Lockheed further asserts that the. Thiokol decision to utilize in its
design unproven low-cost nozzle ablative material was a clear devia-
tion from the RFP's overall objective of "achieving a minimum devel-
opment risk aiid highly reliable design." rrhe fact that Thiokol's use
of these low-cost al)latives was viewed by the SSO as a significant
design weakness with concomitant cost implications is taken to slIp-
port the allegation that. Thiokol's decision to use low-cost materials
increased risk and decreased reliability.

We might be inclined to agree with Lockheed but for the fact that
Tliiokol recognized the developmental risk and proposed a parallel de-
velopment effort based solely on the use of conventional material. In
fact., Thiiokol contemplated the. possibility that within the early phase
of time contract the use of low-cost ablatives would not prove feasible,
and that conventional materials would be required. The SEB ad-
justment of Thiokol's costs to be incurred as a result of any change-
over does not detract from the fact that Thiokol proposed both an
approach containing sonic risk and a low-risk alternate program to
which it could convert.

EARLY YEAR FUNI)ING ANT) TilE MANAGEMENT
EVALUATION

With regard to the management evaluation factor, the scoring dif-
ference between Lockheed and Thiokol was minimal on key personnel,
but Timiokol scored significantly better than Lockheed on management
approach and organization. This overall Thiokol superiority in man-
agement contributed greatly to the virtually equal mission suital)ihit.y
scores of the two proposers.

The RFP provided that:
Evaluated under this criterion [management approach and organization] will
be the proposer's management effectiveness in achieving project goals and
requirements, the overall logic, approach and organization selected for this pro-
curement, and methods for management control and integration.
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The Thiokol advantage iii management approach and organization
resulted from two significant strengths——low progianunatic risk and
low early year funding—ui direct contrast to Lockhlee(ls two sig.
nificant weaknesses—high progiaiiiiuatic risk and higli early year
funding. Lockheed cites the following passages from the selection
statement winch, it is alleged, demonstrates the. impropriety and
unfairness of this evaluation in regard to early year funding:
The new facility approach [of Lockheed] resulted in high early year fumling
which is contrary to one of the key project goals.

* * * * *

Thiokol structured the development program so that all major costs were
def&red to the latest practicable date. This resulted in low early year funding,
which s a key program objective.

* * $

Thiokol had the most favorable cost posture in the facility area due to the
fact that the additional facility capability required was minimal in coimiparison
with the other proposers. This has the effect of Inininiizing early year funding
requirements which Is one of the SRM program goals.

Simply stated, Lockheed's high early year funding stemmed in large
measure from its substantial construction of new facilities fmded by
the Government in the first, few years of the piogrn.

Lockheed argues that the SEB's reliance and inordinate eiilI)hilSiS
on early year funding to detract from Lockheed's manageient itncl
therefore mission suitability scoring is a deviation from the RFP's
emphasis on the total program cost benefits of the various proposals.
exemplified as follows:
Evaluation of proposals will be accomplished in accordance with provisions and
procedures described in Section I and II of this RFP, and will be based on each
proposer's proposals for the entire project duration rather thami on any par
ticular segment or increment thereof.

While acknowledging RFP references to "early year funding con
straints," Lockheed contends that they are never stated apart from the
long range costs, never referred to as a primary objective or evaluation
factor, and constitute a minimal percentage of total program cost.
Furthermore, Lockheed questions the infusion of this particular cost
factor, but not others specified by the RFP such as the cost risk of
Thiokol's marginal design, into the management evaluation.

In rebuttal, NASA points to the general knowledge throughout the
iiidustry of its desire and need to minimize early year funding as Space
Shuttle and SRM program goals. On at least three occasions, Lockheed
representatives attended Prel)roposal Space Shuttle quarterly reviews
where early year funding restrictions were stressed. NASA states that
Lockheed was warned that its facility approach resulted in a tight
schedule because of the unavailability of facility funds in an early
fiscal year.
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Moreover, NASA refers to several RFP provisions specifically en-
couraging mininiization of costs consistent with early year fundmg
constraints and requirements. Based the above, NASA contends, it
cannot fairly be stated that early year funding was a secondary, sub-
ordinated or incidental matter relative to other goals and requirements.
As a project goal, NASA believed that it would have been negligent
had it not evaluated the early year funding posture of the proposals
under the managenient iIp1)IOaCh and organization criterion of the
management evaluation factor as to the "proposer's niaiiagemnent ef-
fectiveness in achieving J)roject goals and requirements °." While
Lockheed denies that its early year funding requirements are any
higher than Thiokol's, our examination of the SEB's cost evaluation
supports NASA's judgment to the contrary.

Lockheed's characterization of early year funding as an unimpor-
tant matter or a mere constramt is not borne out by a review of its
proposal. Lockheed proposed facility modifications and new construc-
tion to i)e modular with facilities added only as required to meet pro-
duction rates necessary to accommodate the flight schedule. Lockheed
stated that : "Only essential buildings will be constructed during
I)I)T&E to milinimize funding requirements during the early phases
of the program." Noreover, the fact. that Lockheed viewed this early
year funding "cost" factor as a proper subject for management con-
sideration is amply demonstrated by this statement from its manage-
nient proposal:
Lockheed Propulsion Company proposes to meet the demanding cost challenge
and technical responsibilities of the Space Shuttle SRM in a fully responsive
manner. To accomplish this, our Corporate Man agcrnent rnakcs the following
corn niitrnents.

* 0 * * * *
To apply a management plan that incorporates our proven systems and techniques
for effective program systems and techniques for effective program direction
and control leading to low early year funding and lowest cost per flight. [Italic
supplied].

In view of the above, we find no fault with the SEB's treatment of
the high early year funding feature of the Lockheed proposal in its
evaluation of the RFP's management factor. Moreover, with respect
to the cost implications of Thiokol's marginal design in management,
we believe that, as previously discussed, Thiokol was adequately
penalized in design and by upward adjustments to its proposed costs
by the SEB.

The SEB judged the Thiokol proposal to offer a low programmatic
risk because of intended utilization of existing facilities with a ma-
hire, stable, in-place, organization. In comparison, Lockheed, to com-
plete the. project, would have to accomplish simultaneously the follow-
ing three activities: (1) build a multimillion dollar facility at the
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Mississippi Test Facility (MTF), in 1974 and 1975 with a schedule
considered overly optimistic by the SEB; (2) relocate, without a iogis
tics plan, the entire Lockheed project team from California to MTF
during 1974 and 1975; and (3) increase the MTF work force by 8
percent in 1975 and 43 percent in 1976.

Three independent evaluations of Lockheed's proposed construct iou
schedule were performed by the SEB. Each evaluation reached the
same conclusion—Lockheed's MTF construction schedule was un
realistic and probably would not be met. Lockheed presented studies
that independently evaluated the MTF construction schedule a; iu
curate and reasonable. In the end, the SEB followed its own jiidg
ment and expertise, and, although penalizing Lockheed in the man
ugement scoring, assessed no cost penalty for the scheduling problem.

We found no evidence indicating a disseuiting opinion within the
SEB on the construction schedule decision. Also, a review of the SEll
scflng by individual members, including secret ballots, showed a
strong consensus in the management approach and organization cri
tenon which took this crucial matter into account. WTe are, therefore,
not in a position to say that the SEB's judgment in this area lacked a
reasonable foundation.

In general, we found that. the documentation supports the significant
findings of the SEB in the management area. Lockheed believes that
Thiokol's deficient design and other proposal decisions which pur
portedly increase project risk should have resulted in a peuialty against
Thiokol in the management category. This fails to recognize the sub
stantial penalties from both a mission suitability and cost standpoint
(discussed elsewhere) assessed against Thiokol in evaluated WCS
other than management. Moreover, we cannot say that Thiokol 's de
sign deficiencies and other program development risks warrant a
management penalty for failure to achieve project goals.

In sum, we do not find a basis to conclude that Lockheed's alleged
superiority was improperly reduced by virtue of defective evaluation
procedures. In our judgment, there is a reasonable basis for NASA's
conclusions that Lockheed and Thiokol were essentially equal in mis
siorj suitability.

OTHER FACTORS E\TALTTATION

Lockheed contends that NASA improperly ignored the feasibility
of competition for Increment 3 as a factor, thereby depriving Lockheed
of superiority in the "other factors" evaluation. As stated above, the
RFP advised that proposals would be evaluated in accordance with
eight stipulated "other factors" not numerically scored. These factors..
accordrng to the, RFP, "have been identified as being such that they
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bear on a proposer's ability to meet the requirements and objectives
of this procurement and will be considered by the Source Selection
Official." This contention deals with the following "other factor"
which, it is claimed, NASA did not properly take into account in the
evaluation process:
Facilities. Flexibility inherent in the proposed facilities plan and its adapta-
bility to NASA's plan to separately contract for Increment 3.

It is contended that Lockheed's facilities plan makes competition
feasible in Increment 3 by l)l'oviding complete Government-owned fa-
cilities available for all l)otential competitors to use. Lockheed quotes
from the selection statement as supportive of its argument that per-
foimance of Increments 1 and 2 at the Tliiokol plait makes it eco-
nomically impracticable for any other firm to compete for Increment
3 without significant added costs to NASA and writes off the possi-
bihty of Increment 3 competition.
In regard to the economics proper, the Board's evaluation made it clear that
such an investment could not at this time, under any reasonable view of the fore-
casted economic factors, be considered likely to pay its way as against Thiokol's
existing facility. As regards other considerations, we recognized that it may
well be advantageous, when the major production phase arrives, to plan to have
two or more suppliers in the country capable of competing for the manufacture
of SRM's in quantity; however, there is no need to embark apon the construction
of a new major facility at this time in order to sccure these benefits in. a tinely
manner. [Italic supplied by Lockheed and GAO.]

In addition, Lockheed argues that Increment 3 competition cannot
he obtained without significant facilities investment as the Selection
Statement anticipates from the underlined portion of the above quote.
Therefore, it is claimed that—even assuming that NASA was not
required to give Lockheed significant ct-edit in the evaluation—the cost
of obtaining Increment 3 competition should have been evaluated and
assessed against Thiokol.

The selection statement acknowledged that Lockheed's facility plan
enhanced beneficial cornl)etition for Increment 3. The statement
accurately reflects the findings of the manufacturing team and a sub-
panel of the management team on this matter. In fact, the manu-
facturing teani included the matter in its formal evaluation of the
Lockheed i)ioposal which, it appears, contributed to the Lockheed
scoring advantage under that RFP criterion.

The SEB record, reveals that no significant discriminators were
developed in evaluating facilities flexibility. The SEB found that all
proposed incremental facility plans of the competitors provided flxi-
bihity to a varying degree. More specifically, the SSO was advised
that all facilities plans could accommodate competition in Increment
3, a reduced launch rate, and a second source for Increment 3. The SEB
further noted that all proposers except Thiokol had a feature providing
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for another proposer to take over production in a Government plant
in the third increment.

Also, the SEB reported to and the SSO considered a closely-related
"other factor," raised on the SEB's initiative, of facility cost effective-
ness where a comparison of benefits and costs was done in several areas
taking into account transportation and maintenance. As the selection
statement reports, Lockheed's favorable transportation and main-
tenance position did not extinguish its high facility expenses over the
life of the program.

The varying degrees of facility flexibility among the proposers were
preserved through the SEWs consideration of this "other factor."
The record shows that SEB evaluators considered Thiokol's facility
plan to offer a significantly lesser approach to beneficial competition
in Increment 3. However, according to NASA, a completely Govern-
ment-owned plant is not prerequisite to a separate procureineiit for
Increment 3. All proposers except Lockheed possess differing amotmts
of facilities which, with some expansion, could support Increnient 3
production requirements and have sufficient sales bases to maintain an
operating status through the beginning of Increment 3. Lockheed's
own facilities plan would include several million dollars in Undel)re
ciated equipment which would have to be accounted for prior to
production competition.

Moreover, we note that construction of the bulk of the facilities
needed for a Government plant to perform Increment 3 can l)e delayed
until about 199 or well into Increment 2. TJTC premised its proposal
on such a basis, and even the majority of Thiokol's facility expenses
might be incurred at a new location in the. Southeast as late as 19S0.

Of particular significance, we note that this "other factor" doeS not
preclude the possibility of a sole-source procurement or the division
of the production increment into two sources. The circumstances extant
at the beginning of Increment 3 will dictate the most advantageous
course for the Government to follow. The options which will be avail-
able to NASA coupled with the multiple facilities postures of the
principal solid rocket motor contractors, in our view, negates mean-
ingful quantification of any costs being assessed for or against Thiokol,
Lockheed, or, for that matter, any other firm in the competition.
Finally, we note that the SSO might very well have found discrimina-
tors in favor of Thiokol in the "other factors" evaluation. Based on
the above, we find no unreasonableness or unfairness in the SSO's
consideration of the facilities flexibility "other factor."
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INTERIM CONTRACTS

Lockheed has also protested both NASA's award to Thiokol on a
sole-source basis of an interim contract and the extension of that
contract. The contract in question calls for studies, analyses, planning
and design relative to integration of the SRM with the entire Space
Shuttle system.

Lockheed asserts that there has been or will be a transferal or trans-
fusion of it superior design through the correction and revision of
Thiokol's design. Moreover, the protester claims that whether or not
the specific Lockheed design has been transfused, NASA is spending
money on work which is meant to merely improve Thiokol's design
and cannot therefore benefit Lockheed in any way because Lockheed
already has a superior design.

In our decision regarding a similar interim contract issued pending
the protest of the award of the Space Shuttle main engine contract, we
did not question the award even where:
* * * NASA concedes that because of the work done under the interim contract
Rocketdyne [NASA'S proposed contractor] has refined its design and retained
an experienced staff. Therefore, it is expected that Rocketdyne would be in
a position to prepare a better proposal in the event of further competition. ' *
(B—173677, December 29, 1971.)

We concluded there that since the work was within the general
scope of Rocketdyne's proposal and "much of it could possibly be
of use to other competitors," there was no basis to disturb the award
of the interim contract.

In the present situation NASA did, however, state in its justification
for the sole-source award that, "the results of the contract effort, in
addition to being critically needed by NASA and the other Space
Shuttle major prime contractors, will be of value to whoever is selected
as the Solid Motor contractor."

Our Office has examined the work done under the study contract
and has concluded that no technical transfusion has occurred in the
sense that Thiokol has obtained the advantage of Lockheed's "superior
design." We think it is important here to note that technical transfu-
sion is normally used to connote the transfer of a unique concept from
one offeror to another with the result that the latter's proposal receives
an evaluation advantage based on the former's ingenuity. For reasons
which are readily apparent, such transfusion would be patently unfair
and should be scrupulously avoided in a procurement of this kind.
Since the evaluation piocess has been concluded, we employ the term
"transfusion" in a more general sense——as we assume that Lockheed's
counsel did-—to mean the receipt of an advantageous idea which might
otherwise not have occurred to the recipient.
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Specifically, we feel the development through the interim contract
of a new baseline design, geared for the NASA dictated angled SliM
water entry (similar in nature to that stated in the RFP special topic
regarding alternate water impact loads) came about as a natural
design evolution. In establishing the new baseline Thiokol did not
appear to have or need any technical transfusion. The use of essentially
shorter and thicker segments than contemplated in the original base-
line configuration appears to be an elementary solution to the problem
of providing the greater strength necessary for the case to withstand
the greater forces to which it would be subjected. Therefore, we do
not see any basis for concluding that any technical transfusion has
occurred in this regard. Moreover, the data that has been generated as
a result of more specific delineation of the SEB operational iIam-
eters, much of which could be made available to other competitors,
should be of value to all participants in any further competition.

In one instance NASA asked Thiokol to perform a study task which
is of no appreciable benefit to any other proposer. In the area in
question only Thiokol proposed design approach "A," about which the
SEB had some doubt, while all other proposers offered design np
proach "B," yet Thiokol was asked to study the possible use of
approach "B." However, on the whole, NASA has generally a(lherecl
to the statements made in its justification. Since we have found no
attempt either to transfuse technology or allow Thiokol to enhance
its design to the disadvantage of any other proposer, we cannot object
to the interim contracts. We recommend that all proposems, consistent
with the rules regarding proprietary data, be furnished the maximum
amount of useful information generated under the interim contracts.

CONCLUSION

In considering the results of the SEB evaluation presented to him,
the 550, in his selection statement, first noted that the mission
mitability scoring resulted essentially in a stand-off among Lockheed,
Thiokol, and TJTC. The SSO agreed with the SEB's conclusion that
"Thiokol could do a more economical job than any of the other pro-
posers in both the development and the I)rO(ll1(t1ofl l)hlases of the
program; and that accordingly, the cost per flight to be expecte(l from
a Thiokol-built motor would be the lowest." In addition, theY SSO
noted that "a choice of Thiokol would give the agency the lowest level
of funding requirements for SliM work not only in the overall sense
but also in the, first few years of the )1ogran." lie conchided "that
any selection other than Thiokol would give rise to an additional
cost of appreciable size." }Ie further noted that the extensive facili-
ties investment needed by Lockheed could miot, under any reasonal)le



Comp. Gen. J DECISIONS OF TH COMPTROlLER GENERAl, 1047

view of the forecasted economic factors, be considered likely to pa its
way against Thiokol's existing facility. He found no other factors
bearing on selection ranking in weight with the above, lie concluded
"that the main criticisms of the Thiokol proposal in the Mission Suit-
ability evaluatioji were technical in nature, were. readily correctable,
and the cost to correct did not negate the sizeable Thiokol cost
advantage." As a result, the SSO "selected Thiokol for final
negotiations."

In support of the stated basis for selection, the NASA report invites
our attention to the following passage from our decision at 50 Comp.
Gen. 246, 249 (1970):
Where * * two offerors are essentially equal as to technical ability and
resources to successfully perform a research and development effort, the only
consideration remaining for evaluation is price. In such a Situation, we believe
that the lower priced offer represents an advantage to th Government which
should not be ignored.

As is evident from our conclusions set forth ab9ve, we found no
overriding basis to disagree with the SSO's reliance on the virtual
equality of Lockheed and Thiokol based on the SEB's evaluation of
mission suitability and other factors. Therefore, it becomes necessary
to discuss Lockheed's allegation that making a selection decision on
the basis of admitted uncertain cost proposal estimates covering a 15-
year contract period is violative of the governing procurement regula-
tion, NASA PR 3.805—2 which provides as follows:

In selecting the contractor for a cost-reimbursement type contract, estimated
costs of contract performance and proposed fees should not be considered as
controlling, since in this type of contract advance estimates of cost may not
provide valid indicators of final actual costs. There is no requirement that cost-
reinibursement type contracts be awarded on the basis 0 either (a) the lowest
proposed cost, (b) the lowest proposed fee, or (c) the lowest total estimated
cost plus proposed fee. The award of cost-reimbursement type contracts pri-
marily on the basis of estimated Costs may encourage the submission of unreal-
istically low estimates and increase the likelihood of cost overruns. the
primary consideration in determining to whom the award shall be made is:
Which contractor can perform the contract in a manner most advantageous
to the Government.

The RFP placed considerable emphasis on t.he importance of
constraining cost to reflect one of the primary objectives of the Space
Shuttle Program—reduce substantially the cost of space operations.
Innovative ideas in design, engineering, production, and management
were sought to achieve minimum production and operational costs at
reasonable development costs and to provide assurance that the pro-
posed cost will not be exceeded. To this end, proposers were advised
it is iniperative that effort be made to minimize production and operat-
ing costs while maintaining reaSonal)le (levelopment costs. Desigi and
productioii approaclie.s were to be utilized that would result in the
lowest possible cost er flight consistent with early year funding con-
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straints and design, performance, and reliability fequirenients. Mission
suitability ratings were to be determined substantially by allticil)ated
contributions to low production and low operating costs.

Proposals were to be evaluated on those factors indicating the
adequacy and realisni of the cost PrOl)oSals and the probable costs that
will be incurred. Included in the evaluation was an assessment of
the cost of doing business with each proposer and possible cost growth
during the course of the program. While not numerically scored, these
factors were to be reported by the SEB to the SSO. The importance of
the criteria was made dependent on such considerations as the magni
tiide and credibility of the cost differentials, the, keemiess of compe-
tition in mission suitability and impact, if any, of other factors. r1hit
cost proposal was to be used extensively in the evaluation and soring
of mission suitability factors to determine realism, understanding of
requirements and whether the design and l)roduction a1)proa(h being
taken would lead to lowest production and operational cost consistent
with reasonable development cost.

From the above, it is clear that NASA apl)riSed all ofterors of the
significance and relative. importance of cost, and was obligated to
evaluate the cost proposals submitted. We find no conflict between the.
RFP cost evaluation criteria and NASA PR 38O5.c2 which, in our
view, was intended to preclude undue reliance on proposer cost esti-
mates in a cost-reimbursement procurement. The regulation does not
preclude consideration of cost projections verified or l)1'Ol)OSe(l by the
Government; in fact, they may become controlling if all other factors
are substantially equal. 52 Coinp. Gen. 686, 689 (1973).

Of course, consistent with the. RFP, the SEB reasonably had to
asse&s the cost realism of the proposals, the estimated cost, (hiferences
between proposers, and the probable costs that would be incurred to
reflect the possible growth of cost over the term of program. S2 Coinp.
Gen., sup'a.

We reviewed the NASA cost evaluation process in terms of assess-
ment of cost realism and most probable costs. We do not find it neces-
sary to relate the details of the Source. Evaluation Plan developed b
the SEB for evaluating cost proposals. It is sufficient to say that the
SEB, particularly through its cost team, conducted extensive analyses
and sensitivity studies into cost realism and most probable cost in
arriving at its conclusion that Thiokol would be the. I)robal)le low (05t,
performer of the SRM contract by $122 million ($RY).

The SEB started from the proposed costs. Taking into account the
construction of facilities funding and Government suI)port required
by Lockheed, Thiokol's proposed costs were lower than Lockheed's l)y
about $95 million. To comport with NASA PRD 7045 (Revised)
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which requires the SEB to report to the SSO the al)1floximate impact
on cost or price that will result from the elimination of correctable
weakness in proposals and other pucilig adjustments, the SEB then
employed an adjustnient process. The SEB further performed analyses
of cost uncertainties still renlailling in proposals where adjustnients
could not be fully substantiated. As the NASA report states:
In summary, the Board made adjustments in a proposer's cost where adequate
substantiation and/or rationale was found. For items which "looked low" but
for which an inadequate historical basis existed from which to estimate an
adjustment, or for items where, in the SEB's judgment, the most probable pro-
gram outcome did not indicate the cost would likely be incurred, adjustments
were iiot made. Uncertainty analyses were conducted to determine a probable
range of uncertainty, as well as to deterniine if there were significant differences
in uncertainty of the "Most Probable" cost among the proposers. No significant
differences in the uncertainties among the proposers were noted. Though analyt-
ical techniques were utilized in some of the uncertainty analyses, the final posi-
timi taken by the Board can be best descril)ed as subjective judgment tempered
with advice of knowledgeable key individuals.

Normalization of proposals to common cost baselines directly or in-
directly resulted in adjustments because there was no logical reason for
differences or because the proposals did not contain sufficient info-ma-
tion and "should have bid" estimates were prepared. We have examined
the SEB's "quantifications" of the uncertainties and agree that the
SEB's evaluation showed that the uncertainties balanced out. Also, the
adjustments made by the SEB for both Lockheed and Thiokol were
within the same range, as reflected by the $122 ($RY) difference in
favor of Thiokol after adjustments. An adjustment was approved only
upon agreement of all 13 SEB members.

According to NASA, the uncertainty analyses were conducted to test
if the most probable cost difference fairly represented the resl)ective
proposals and the relative standing of the proposals. TJncertainties
evolved from areas where confidence was low in the proposal estimate
but a valid basis for adjustment could not be found, or where the
SEB's confidence in internally generated estimates was no greater than
in the proposal. To a large extent, the SEB used Government estimates,
proposer to proposer variations, and subjective judgment in the various
areas examined.

The SEB reported to the SSO its estimate of the most probable
costs, a detailed analysis of the adjustments made, and its methodology
of uncertainty analysis along with the typical uncertainties in most
probable cost for each l)I'oposel. The SEB also rel)orted:
All three approaches indicate approximately same range of uncertainty for
all l)rol)osers ($300K—$400K) in cost per flight.

The SEB relied on the uncertainty balance to attest to the real dif-
ferences in cost which might be. expected to occur depending on which
pi-oposer performed the contract.



1050 DECISIONS OF TI COTROL11E11 GEERAL

Based on our exaniinatioii and review of the SEll adjustment and
uncertainty evaluatior as reported to the 550, WC jim! no basis to
question the SEWs procedures iuid methodology in its assessnient of
the realism of cOStS. While the, SEB relied to a greatextent on the pro
posal estimates submitted and took a conservative approach in adjust
ing the proposals, Our review of the l)lOCSS found no unreasonableness
or iinfairiiess in the process itself. had the SEB relied solely oii the
estimated costs, we would question the reliability of the eva]uatcd cost
differences. However, an adjustment evaluation and an uncertaint
analysis were superimposed on the, proposed costs. Our review of the
cost evaluation upon which the SSO based his decision confirnied the
SEBs conclusion that uncertainty in varying (legree' in
cost of peiforiiiance would occur, and for difierent reasons, among the
proposers. Also, we found additional uncertainties which, when
"quantifiable," did not favor one proposer over the other. rj() tne ext er,
that cost realism and most I)rol)tible costs can be 1)redictcd over a I
year period, we found tile cost evaluation process to adequately 00(1
fairly reflect anticipated differences in costs. Except for one area, vc
found the evaluation to have been performed reasonabl.

In view of our findings ill the animonium l)er(illorate 01(01, We 1w-
lieve that the SSO should determine whether the validity of his seke
tlofl is materially affected by the substantial reduction in tue cost df
ference. A propei and reasonabie evaluation of AP would have reduced
liv about $6S million ($RY) the most probable cost difference as
ated by the SEB and reported to tile SSO. In addition, as ii aci
noted. NASA mis adimtted to understating Thiokols tiansportat io
costs by about $6 million ($RY). Moreover, the SS() may also vwh
o consider whether Lockheed's labor costs should be increase(i liv
about $1S million ($RY) over tile SEB's evaluated labor costs wft
adjustments in light of our previous tliscussions in the labor rate a rca.
We note that, ni a prior statement colicerning the selection of a coc
tractor for another component. of the Space Shuttle System via a oaf
phis-award-fee contract extending •over a 7-year 1)erio(i, the SS()
stated
As a result of adjustments to the proposed costs made by the Board as part
its evaluation, Pratt & Whitney's cost were considered the lowest. 'E'he estiuat
(08th for the three contractors, both as proposed and adjusted are within
range of uncertainty that is inevitable in estimating for cost—type research usi
development contracts, in which the period of performance extends over maay
years. (Quoted from B—i 73677, March 31,1072, at page 4.)

The cost estimates in that. selection (the Government estimate was
$851 million) were within an 8 percent range an(i, in not selecting Pratt
& WThitnev, the low cost proposer, for award the SS() stated:
It was evident that the technical competition was close and that tue
estimated or adjusted costs did not give any of the l)rol)OseIs a
significant advantage."
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By referring to the prior selection, we do not intend to question
the SSO's reliance on costs here; projected costs were obviously and
properly a significant factor. Each procurement must be awarded jii
consideration of the attendant facts and circunistances. however, that
selection statement indicates that the SS() looked to whether estinmated
or adjusted costs gave any l)101)oSel a "significant advantage" where,
as here, technical competition is close.

We recognize that the selection remains the function of the 550.
Our role is to test the reasonal)leness of the result. however, the cir-
eunistances appear to call for the SS() to determine whether the net
significant; decrease in the probable cost difference between the pro-
I)OSillS of Thiokol and Lockheed. in light of the four point difference
in mission suitability scoring, calls for a reconsideration. In the event
the SSO determines that a reconsideration is called for, the l)1ol)osals
of each should l)e considered as they and the attendant circumstances
existed as of the time of time original selection decision except for the
above-st ateci difference in probable cost.

a sepiiate letter of this date, we are drawing the attention
of the NASA Administrator to our recommendation and requesting
that, we be, advised of the actions taken as a result thereof.

[13—176759]

Transportation — Dependents — Overseas Employees — Advance
Travel of l)ependent s—Divorce, etc., Prior to Employee's Eligibility
While the principles in 52 Comp. Geim. 246, wherein the Comptroller General had
no objection to a proposed amendment to the Foreign Service Travel Regulations
permitting Government payment of return travel of an employee's dependents,
who traveled at Government expense to overseas posts of duty, although they
vere 110 longer dependents as of the date employee was eligible for return travel
because of divor(e or annulment, would apply to dependents of all overseas
employees, Volume 2 of the Joint Travel Regulations may not be amended to
provide for such travel for a former spouse since the statutory regulations in
tile Federal 'I'ravel Regulations dl) not provide for such payment.

In the matter of advance return of dependents of civilian employees
of Department of Defense assigned overseas, June 25, 1974:

The 1)epartnient of the Army requested our decision as to whether
'\olume 2 of the Joint. Travel Regulations (.JTI) may be aimieiuled to
authorize reillIi)lhrSCmflelIt to aim etmiplovee for the rettirmi travel of a
spouse and clii I dccii t F11SI)O rted overseas at Govvrnnient expense
although the marriage has been ternunated by divorce prior to time
time the employee becomes ehJgil)le for return travel. The amendment,
is h)l'0l)Os((l as a result of cliI' (leCisiOli of October 30, 1972, 52 Comp.
Gen. 246, wherein we stated that we would have no objection to a
simi 1 ar roposed aniendinent to the Uniform State/AID/USIA
Foreign Service Travel Regulations.

,U4-3(il 0 — li — 11
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1)ieni. 'l't'avel and 'Fraiispoitatioii Allowance ( 'innuittee.

'Ill' aniendnient 1)l'ol)ose(l by the I )epart nient of State winch
the siiliject of 0111 dei'ision in 5 Comp. Gen. W is now emit itmed iii
sect 1011 1 6.9, volume 6, Foreign Aflai is M tulual. uuid reinIs as fol
lows

Ri'i (III (U rseiuent 11111W lie loath' fiii' nolviiii('e t 111 vet or ret 11111 1 ru vii Ii e I i it ii
States fur a spouse and/or minor o'hildreii of an inplyi'e who have I ruuviel
to the n t as deliendell ts o'veii if, I ci 'a use of dlvi ne or :ii fl iii ineii ueh ii

atuol/or liii fl ir (III hi ren 1iav' ('easeol ti i lie dejn't udeii 15 us of the ola t e I u 1111 It ye
I ieci ones eligil de fir travel ( pro ivioleo.I that sill) eligil lilt y date 0(111 W (iii 1' :1 ft u
.T:iiuiuuii'' 10. 1073). Heiinlitit'suilile ti'avcd n t i ilitha'i'eol inure nuaio I; tuuntlus

fter t lie eluuhub 13'ee (ninhulet es perso na I travel pa i'suu n t t I lie a lit Iii ri zui Ii iii.

In concurring ill the above—cited an iendnient we l)ointe(l Out that
curreiit, regulations in the, Foreign Affairs Manual and in ( )flice of
Management and Budget Circular o. A-56 1110W the Federud rIt.tt.tl
Regtiiatmns] provide for the return transportation of an cmi yce's
children over the age of 1 if such chuldreii were transported overseas
at Government expense when they were 111111cr i1. It was noted. there
fore, that those. regulations recognized to a partial degree an obligation
on the part of the Govei'mnent to letulil illeInl)eIs of 1111 vi1iI)loyee's
famih- who were transported overseas for the oiivenien'e of the Gov
ernnient although such members had cease(1 to be dependents of t lie
employee when he became eligible for return travel. Therefore, we
found that the, proposed regulation would extend that principle to
other iiiembei's of an eniplovee's faniily whose transport at ion to the
overseaS post was at Governnient expeIlse. W"e llote(l in that. retiutl'(l
that, although the wife would riot he a nieiober of the eiiiployoe's
family after a divorce, in mtuiy CaSes the employee voiilo1 lie respon
sible for her support and it would unpose a financial I11tl(lshhip upon
um to provide for her return travel. Moreover, the providing of re
turn travel would avoi(l a potential embu'iassiiuent to the Initvcl
States caused by the pJ'eselice overseas oif ex—faniilv iiieniiuers who were
unal)le to return home due to lack of funds. In addition, providui such
return travel would help alleviate, m('lltutl distress on the pat't of ex
family members who found themselves divorced, overseas wit Ii no
family, iiiol unable to afford a return trip lionie.
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The basic statutory provisions authorizing advance return of the
iiiimediate family of civilian employees not in the Foreign Service
from overseas posts of duty is contained in section 5729 of Title 5,
U.S. Code. That section provides, in part, as follows:

5729. Tm nsporto tion cIpenxcs; prior rct?!rn of foni ily
(a) Under such regulations as the I'resident may prescribe, an agency shall

pay from its appropriations, not more than once before tile return to the TTIlite(l
States or its territories or possessions of an employee whose post of duty is out-
side the continental United States, the expenses of transporting his inunediate
family and of shipping his household goods and personal effects froni his post of
duty to ills actual place of residence when—

(1) lie has acquired eligibility for that transportation or
(2) the public interest requires the return of the inniiediate family for

compelling personal reasons of a humanitarian or compassionate nature,
such as may involve physical or mental health, death of a menilier of the
imumedimite family, or obligation imposed by authority or eircumnstuiees over
which tile individual has iio control.

The President, by Executive Order 11609, July 22, 1971, has dele-
gated his authority to issue regulations under that section to the
Administrator of General Services of the General Services Adminis-
tration. Those regulations are contained in chapter 2 of the Federal
Travel Regulations, FPMR 101—7,May 1, 1973. Currently they provide
for Government payment of return transportation expenses for mem-
bers of an employee's immediate family only after the employee has
completed an agreed period of service except that in circumstances in-
volving compelling personal reasons, Government payment for return
of the immediate family may be authorized without regard to the
employee's completion of the agreed period of service. "Immediate
family" is defined in section 2—1.4d of the Federal Travel Regulations
as follows:

d. Immcdiatc family. Any of the following named members of the employee's
household at the time lie reports for duty at his new permanent duty station or
performs authorized or approved overseas tour renewal agreement travel or
separation travel: spouse, children (including step-children and adopted (llil-
dreii (unmarried and under 21 years of age or physically or mentally incapable
of supporting themselves regardless of age, or dependent parents of the employee
amid of the emfll)loyee's spouse.

Under that regulation a divorce or annulment would not change the
authority of the department to approve a(lVaflce travel for the em-
l)loy's children and in those circumstances we believe the allowance
of advance travel for children who traveled overseas as members of
the, employee's imnwcliate family would be appropriate. Further, we
agree with the l)epartment of time Army that the I)rinciples 111)011 which
we. based our decision in 52 Comp. Gen. 246 are equally applicable to
the spouses of 1)epartment of T)efense employees assigned overseas
and, in fact, believe that such principles apply to the 5OSCS of all
civilians assigned overseas. A regulation similar to the one now appli-
cable to lependents of employees in the Foreign Service covering the
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S1)OUSS of all Governmeiit eml)lOyeeS asSigfle(l overseas would rNog-.
iiize that both the best, interests of the United States and the peima1
well—being of the children and former S1)OllS would be served by an
tllori'/Ang Government payment for the return of the spouse as well
as the children from an overseas post. of duty after a marriage has beeii
termmnated dime to divorce or annulnient. This would also ph'e all
employees overseaS on an equal basis whether they are subject to the
Federal Travel Regulations or to the Foreign Service rFra\l Regn
lations. Further, we believe such a regulation may Is' promulgated
under S U.S.C. 5729 (a).

however, notwitlistandmg the above, since the General Services
Adiiiinistration is the agency charged with the implementation of
regulations under 5 U.S.C. 5729 (a) and Since Volume 2 o I lie Joint
Travel Regulations, an implementation of the Federal Travel Regula
tions, cannot provide greater benefits for 1)epartnment of I)efense
employees thami are authorized by the Federal r1ri.ltl Regotiomis,
it is 01W view that such an arnen(luient flay not l)e a(lded to the Joint
Travel Regulations until the Federal Travel Regulations a rea'aended
by the, General Services Administratirn.

E 13—179711]

Arbitration—Award—Grant of Administrative Leave—Impleineti-
tation by Agency—No Legal Authority
Employee who was illjnre(l and unable to perform his regular dutws but who
could perform other limited duties subniitted grievance alleging that agency did
not comply with labor-management agreement in that it did not "make every
effort" to thid a limlte(l duty position for him. Recomniendatioti of arbitrator who
upheld grievance that employee be granted 30 days administrative leave unry
not he implemented by agency since there is no legal authority to grant admin
istrutive leave in the circumstances.

Arbitration—Award—Implementation by Agency—Of Purpose—
Grant of Back Pay
AIhough agency may not properly implement arbitrators award granting eni-
ployee whose grievance was upheld 30 days administrative leave since no legal
authority exists for such leave, it may Implement the mmri,ose of award by
grmnting employee back pay under 5 U.S.C. S5ttd if it is found that had the
agency not violated collective bargaining agreement by not making every effort
to thiti fbi' employee an alternate job when he was iiieapacitated for perform
alice of hi regular duties a job would have been found for time employee. How-
ever, arbitrator's award is advisory only and may be implemented at time di
cretioii of the agency.

In the matter of the grant of administrative leave under arbitration
award, June 25, 1974:

This matter involves a request for an advance decision as to whether
an arbitration aw-ard granting adniinistrative leave on a retroactive
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basis to Mi. Gerald L. Mitchell, an employee of the Puget Sound Naval
Shipyard, may piope ny be implemented.

The facts in the, matter as stated iii the arbitrator's advisory opinion
indicate that. Mr. Mitchell was employed by the Shipyard as an "out-
side machinist-marine" and that on May 7, 1971, while working aboard
a nuclear submarine, he sprained his lower back and as a. result was
on sick leave for a period of one week. ljpon returning to work, the
Shipyard dispensary 1)laced limitations on the type of work he could
perform, in general precluding him from working in confined or
restricted locations and limiting the weight. he could lift. These work
limitations made it impossible. for Mr. Mitchell to perform his normal
job, although he was fit to perform other less demanding work. When
he sought such duty from the l)ersoniel department, he was informed
that no limited duty job was available and he was sent home, where
he remained on leave for al)out 1 month. He returned to work on
June 17, th71, with the sanie work restrictions, and his immediate
supervisor found hini a desk job and the personnel department
arranged for him to peiforin this limited duty from June 17, 1971,
to June 30. 1971, when Mr. Mitchell returned to his regular position.

Subsequently, on August 15, 1972, the same back injury caused the
dispensary to again restrict Mr. Mitchell to limited duty. He reported
to the P(Isoiim1el departnwnt and requested a limited duty assignment.
That department. made. a short phone call to the administrative office
of Mr. Mitchell's shop and was advised that no such duty was avail-
able. Tie was once again sent home. On September 15, 1972, he again
reported to the 1)eisonnel department seeking limited duty work and
was again advised after a short telephone call to his shop that no
limited duty work was available, and he was once more sent home. On
September 19, 1972, he returned to his machinist job on a regular basis.

Thereafter, Mr. Iitchell and his union filed a grievance claiming
that the Shipyarci had violated the provisions of section 8 of article
XII of a collective-barginimig agreement between the Union and the
Shipvard. That, section provides that the. employer will "make every
eltoit- to place an e1u1)loyee, assigned a temporary restricted work
classification, oii a job, if available, within the prescribed restriction.
The nmattei was submnitte(T to arbitration and the arbitrator in an
advisory opinion concluded that the Shipyard had violated the terms
of the agreement in that it was not shown that. the Shipyard had made
every effort to plume. the. employee in a limited duty position. however,
thit' aIl)itlator (lid not find that. a limited duty position for which
Mr. Mitchell was (Iuahifle(l was available at any time during the Period
he was in a limited duty category and on leave. 'rime arbitrator then
imiade. the following award
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It is the judgment of the Arbitrator that Miteliefl should be placed on adniin
istrative leave status from August 15, 1972, through September 15, 1972, In
settleniemit of this grievance. It is the Arbitrator's understanding that t1ii
result is the (iuiva1ent of "being made whole" for one month's wage and benefits.

The agency has accepteti the hiitliiig of the arbitrator that the terms
afl(l (Ohitlitiolis of the agreenieiit pro'itliiig that the ('1111)lO'('V W( oil ti
make every efloit to pe an eml)loyee on a jol) when assigned a
temporary restricted work classification had l)een Viohtte(l. Ilowevci,
the agency questions whether iln(ler applicable law and reglhlatn)ns
it may properly implement the award iemedy that has been IiLSlhit)flt'(l
by the arbitrator by roti'oat'tively placing Mr. Mit chell iii an adtmiinis
tiative leave status for a period of 3() (lays.

There is no general statutory authority imder which Federal em
ployee may be. excused front their ofhciai (unties without loss of pay
or charge to leave. however, excused absences have been authorztd in
specilu sit nations both by law, as in section 6322 of Title 5, F.S. ('ode,
which authorizes an absence of up to 4 liouts in any one day for a
vete ran to participate iii funeral services under certain ci numst aitces.
and by Executive oider, such as E.O. 10529, April 92, 1951, which pro
'idcs that employees may l)e. excused for a reasonable amount of time
ill) to t Iliaximlim of 40 hours in a calendar year to participate iii Fed
erally recognized civil defemise ploghtuhlis. In addition, over the years it
has been recognized that in the absence of a statute controlling the
matter, the head of an agency may in certain situations excine 1UI ciii
ployee for biej p(i'/oils of tim without charge to leave or loss of pa
Some. of the more conumion situations in which agencies generall cx
cuse absence w'ithout charge to leave are (lis(llsse(l in Fed'ral Peion
iiel Manual Supplement 990-—2, Book 63(), subchapter Si 1. 'I'hese
include, (1) registration and voting, (2) 1)100(1 donations, (3) tardiness
and brief absences, (4) taking examinations, (5) attentlimig confer
elites or convent ions and (6) representing eniployee organizations.

Front the foregoing it, is evident that in those situations where law
and Executive order provide for excused absences as well as in those
where, the agency head has (l!scretion to eX(use efli)h)yees from duty
without. charge to leave. the amount of excused time is limited to iela
tively short periods. Similarly, Civil Se.rvice Commission regulations
provide that authority to grant. groups of employees administrative
leave in connection with the temporary closing of an installation or
with the interruption of activities is limited to '''' short l)eriods
of tinie not generally exceeding 3 consecutive work days iii a single
period of excused absence." 5 CFR 610.302.

In light of the aforementioned limitations on the dumation for which
admiiinistrafive leave. may be granted and in light of the situatiomis UI
which such leave may be granted we cannot find that nut hotity txit
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for granting an extended pelio(l of excused absence such as the 30
(lays of adniinistrative leave contained in the arbitration award in this
case based on an agency's violation of a provision in a ]abor-maiiage-
ment agreement. Therefore we must hold that the arbitrator ex-
ceeded his authority in reeonmie.nding the grant of administrative
leave. An arbitrator's award is void and unenforceable to the extent it
exceeds the arbitrator's authority to fashion it, Nttest v. We8ting1io.i8e
Alp Biake (Jo., 313 F. Supp. 1228 (1970). Accordingly the award of
30 days administrative leave on a retroactive basis to Mr. \litc.lie.ll in
this case is void and unenforceable.

However, notwithstanding the agency's lack of authority to iiiiple.-
ment. the part of the award l)el'I ainmg to administrative leave, it may
be legally possible for the agency to carry out the arbitrator's stated
piitpose of conm)ensating Mr. Mitchell for lost wages fln(l l)eflefits
during all or part of the period he was erroneously 1)laced in an en-
forced leave stat us as a result of the agency's admitted failure to use
its best. efforts to find suitable employment, for him. Authority under
w'liich an agency may retroactively adjust. au employee's conipen—
sation is contained in the Back Pay Act of 1966, codified in 5 U.S.C.
5596. which 1)rovides, in part., as follows

(h) Au employee of an agency who, on the basis of an administrative deter-
inflation or a timely appeal, is found by appropriate authority under applicable
law or regulation to have undergone au unjustified or unwarranted personnel
action flint has resulted in the withdrawal or reduction of all or a part of the pay,
allowaiices, or differentials of the employee—

( 1) is entitled, on correction of the personnel action, to receive for the
period for which the personnel action was in effect an amount equal to all
or any part of the pay, allowances, or differentials, as applicable, that the
employee normally would have earned duriuig that period if the personnel
action had not occurred, less any amounts earned by him through other
eniploynient during that period and

(2) for all purposes, is deemed to have performed service for the agency
during that period, except that tile employee may not be credited, tinder this
section, leave in an amount that would cause the amount of leave to his credit
to exceed the maximum amount of the leave authorized for flue employee
by law or regulation.

The Civil Service Commission has promulgated implementing regu-
lations to that act in title S of the ('ode of Federal Regulations, part
550, subpart. 11. As to whether those regulations p('rrnit. an agency head
to 'take rogut izance o an nil uitratous finding that an employee has l)eeui
sul)lert ed to an crtoneuis 1)(rsoumu1t'l imctioui l)V Ii is agency aiid pay
the I'II ul)lOV(e IuI(lrr the Back Pity A ct, thur ('ivil Sei't ire ('01111111551011
has stated, in a letter set forth. iii l)alt, iii Atarhuuuurmtt 2 to tl%l Lrttru
No. 711— 71. .1 urn' :, I97;i. as follows:

'I'lO I'Pguul,utin (i ('FR. rrio.5o3) says In rfht flue u:uilul'vu*' is i'iut illed In
tVIIIII I lU _.. IIl(t h1iU41 ()i nilni ;ul)h)r)1uIi;uI(' ,uuithitriIv nun Its :1 uIujsi''n

ut lilut ,utttu iitifI;tfit (lt;it hl( :iultuiu luuIsutuuuul t'I iii u:i uuit•iuiI !IH'tI
It l,tv:t rr;I iii tul. 'Ilut' u iii u I uf II. iuurutl;i I oh hu utvs I Itt II 'j ru—lu 1 t



1058 DECISIOXS OF THE COMPTROLLEF GENERAL

initiativc does not prevent him from acting on the awar(l of an arbitrator. but
only distinguishes this case from the case in which he acts on an appellate
decision.

Tinis, where an arbitrator has ma(le a finding that an agency has vo
lafed a collective barganung agreement to the (letriment of an em
ployee, the agency head may accept that finding and award the em
ployee back pay for the 1)€'rio(I of the erroneous personnel action so
long as the circunistuwes surrounding the erroneous action fall within
the criteria set forth in the Back Pay Act and the implementing regu—
lations. The criteria for an unjustified or unwarranted l)ersoflnel actioii
are sit forth in 5 CFR 550.803 (d) and (e) which provide

((1) To be unjustified or unwarranted, a personnel action must In' d('termined
to be improper or erroneous on the basis of either sobstantive or procedural
defects after consideration of tile equitable, legal, and Procedural elements in-
volved in the personnel action.

(e) A personnel action referred to in section 5596 of title 5, Viiited States
('ode, and this suI)pnrt is any action by an authorized official of an agency which
results in the withdrawal or reduction of all or any Part Of the pay allow'aiiees,
or differentials of an employee and includes, but is not limited to, sei)arations for
aims reason (including retirement), suspensions, furloughs without pay, deino
tions, reductions in iay, and priods of enforced paid leave whether or not comm
imected with an adverse action covered by Part 752 of this (hlitpter.

In the 1)resent case, under the provisions of the above-quoted regula-
tions the agency head or his representative may determine that hI)
iuijiistified or unwarranted 1)ersollnel action has occurred on time l)aSiS
of the arbitrator's finding that. the agency breached its hargainng
agreement. with resl)ect to Mr. Mitchell by failing to make suffict'iit
effort to find him a limited duty position which resulted in his being
1)lace(l iii an enforced leave status if it. is also determined that. it was
1)rObable that. a 1)oSitiofl conipatible with Mi'. Mitchells physical limi—
tations could have been located had every effort. been made for all or
part of the period Mr. Mitchell wa in a leave status. It is not necessary
that. the period or periods of job availability established li the agency
coincide with the 30—day I)e1'iod awarded l)y the arbiti'atoi since tile
arbitrator did not. base his 30—day award on the l)i'oh)al)l' availability
of a limited duty position (luI'ing the period. After deteriiiining the
position availability period(s), time agency w'ould then he i'tqiiir'd
to apply the corrective action 1)l'ocedures outlined in 5 (Fll 55tL01.

Although there is legal authority for the agency to iniplenient tile
pllI'pose of the arbiti'ator's advisory opinion and award if it is found
that. in all likelihood a limited duty jol) coul(l have been found for Mr.
Mitchell, the agency may not do so if such a determination camiut hi'
made. In that connection it is noted that the arbitrator's award wits
advisor and may therefore he implemuente(l at. the (hiscretion of the
agency. 50 Comp. Gen. 708 (1971).
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July 1, 1973—June 30, 1974

ABSENCES
Leaves of absence. (See LEAVES OF ABSENCE)

ADMINISTRATIVE DETERMINATIONS
Arbitrary and capricious

Standard of proof
Under IFB for food services for 1 year with two 1-year options that was

restricted to small business concerns, award of contract without referring
the nonresponsihility of four low bidders to SBA under certificate of
competency procedures because of urgency of procurement was proper
determination under ASPR 1--705.4(e) (iv). however, refusal of adminis-
trative agency to attend informal conference on protest held pursuant
to sec. 20.9 of Interim Bid Protest Procedures and Standards is policy
that should he reconsidered. Furthermore, U.S. GAO will not substitute
its judgment in matter for that of contracting officer unless it is shown
by convincing evidence of record that finding of nonresponsibility was
arbitrary, capricious, or not based on substantial evidence 434

Although defaults or unsatisfactory performance under prior contracts
are for consideration in determining bidder responsibility under IFB to
furnish field desks, in view of favorable preaward surveys and satisfactory
performance under current contracts, U.S. GAO will not question
contracting officer's determination that bidders selected for contract
awards are responsible. Furthermore, responsibility is a question of fact
to be determined by contracting officer and necessarily involves exercise
of considerable range of discretion and, therefore, determinations of
responsibility should be accepted where there is no convincing evidence
that determination was abitrary, capricious or not based on substantial
evidence 443
Conclusiveness

Contracts
Disputes

Fact v. law questions
Where there is no dispute as to facts, but rather question raised is one

of law—that is whether contract came into existence—it is not inappro-
priate for GAO to consider protest of contractor alleged to have defaulted
under contract awarded by AF, notwithstanding contractor also appealed
contracting officer's determination to terminate alleged contract for
default to Armed Services Board of Contract Appeals 167

1059
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ADMINISTRATIVE DETERMINATIONS—Co2ltinued Page
Conclusiveness—Continued

Corporations
Claim of Federal National Mortgage Assn. (FNMA) against Federal

Housing Admin. (FIIA) of 1)ept. of If UD for handling, as successor
mortgegec, adjustments necesitated by Conversion from insurance for
housing for moderate income and disploced families under sec. 221(d) (3)
of National Housing Act, as amended, to insurance for rental and coopera-
tive housing for lower income families under sec. 223 of act may not be
considered by U.S. GAO for the FIIA while not specifically chartered as
corporation is defined in Government Corporation Control Act (31 U.S.C.
846) as "wholly owned Govt. corporation," and as Govt. corporations
are authorized to settle their own claims or to have their financial
transactions treated as final, GAO is without authority to determine
FNMA's entitlement to handling charges claime& -

Per diem, travel expenses, etc.
Administrative determination that criteria established by sec. 7 of

Standardized Government Travel Regs. and par. C8151—8154 of Joint
Travel Regs. providing for payment of actual expenses prescribed by
5 U.S.C. 5702 had not been satisfied and, therefore, employees on tempo-
rary duty in support of disaster recovery operations in areas damaged
by Hurricane Agnes in 1972 were not entitled to reimbursement on
basis of actual expenses is a determination that may not be set aside in
absence of evidence it was not made in accordance with governing law
and regulations, or that it was arbitrary or capricious. Authorization for
payment of actual expenses does not create entitlement to expenses since
approval was outside scope of official's authority and those dealing with
Govt. personnel are deemed to have notice of limitations on authority 11

Propriety
Under IFB for food services for 1 year with two 1-year options that

was restricted to small business concerns, award of contract without refer-
ring to nonresponsibility of four low bidders to SBA under certificate of
competency procedures because of urgency of procurement was l)OPC
determination under ASPR 1—705.4(c)(iv). However, refusal of admin-
istrative agency to attend informal conference on protest held pursuant
to sec. 20.9 of Interim Bid Protest Procedures and Standards is policy
that should be reconsidered. Furthermore, U.S. GAO will not substi-
tute its judgment in matter for that of contracting officer unless it is
shown by convincing evidence of record that finding of nonresponsibility
was arbitrary, capricious, or not based on substantial evidence 434

ADMINISTRATIVE ERRORS
Civilian personnel

Salary rates
Employee whose promotion was delayed as result of President's freeze

on promotions and administrative delay in perfecting promotion recoin-
mendation due to erroneous view that promotion could not be made until
freeze was iifted is not entitled to retroactive promotion pursuant to rec-
ommendation of Grievance Examiner because error involved was mns
interpretation of instructions and the type of administrative error which
will permit retroactive promotion is an error which involves ministerial
action not accomplished through inadvertence or failure to implement
mandatory provisions of laws and regulations 926
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ADVERTISING Pag+
Advertising v. negotiation

Negotiation propriety
Although deletion of total set-aside for small business concerns from

IFB for hamsters without verifIcation of potential bidders' intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to make
or delete total set-aside be carefully considered, potential sources of
small business interest be thoroughly investigated, and basis of deter-
mination be fully explained and documented. Furthermore, discarding all
bids under amended invitation that deleted set-aside and negotiation of
procurement under 41 U.S.C. 252(c) (10) were improper actions since
deviations iii three bids received affected bidder responsibility and not bid
resl)onsivcncss. however, negotiations currently being conducted may be
continued as needs of contracting agency have changed since opening
of bids and use of negotiations will not negate maximum possible compe-
tition which advertised procurements attempt to further 221

Where procurement records for purchase of refuse collection trucks
and related equipment under invitations for bids reveal past problems
in securing competition both because of existence of patents and inclu-
sion of patent indemnification clause, needs of procurement agency may
be obtained under negotiating authority in 10 U.S.C. 2304(a) (10) if it
appears likely that persons or firms other than patent holder who are
capable of performing in accordance with Govt.'s specifications would
not presently be interested in submitting bids 270

Specifications availability
Contention after contract award that it was not impossible to draft

specifications for procurement of airport surveillance radar equipment
and that procurement should have been formally advertised rather than
negotiated under 41 U.S.C. 252(c)(lO) is an allegation of an impropriety
in solicitation that was apparent prior to date for receipt of proposals,
and protest not having been filed 'iiitler U.S. General Accounting Office
Interim Bid Protest Procedures and Standards prior to closing date for
receipt of proposals to permit remedial action was untimely filed, particu-
larly in view of fact protestant was uniquely qualified to call procuring
agency's attention to reasons why it believed it was not impossible to
draft adequate specifications

AGENCY
Common law rule

In determining existence of employer-employee relationship between
retired member and foreign Govt. or instrumentality thereof, common
law rules of agency will be applied in order to determine whether such
instrumentality has right to control and direct employee in performance
of his work and manner in which work is to be done 753

AGENTS
Government

Government liability for acts beyond authority
Civilian personnel matters

Administrative determination that criteria established by sec. 7 of
Standardized Government Travel [legs. and par. C8151—8154 of Joint
Travel Regs. providing for payment of actual expenses prescribed by
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AGENTS—Continued Pags
Government—Continued

Government liability for acts beyond authority—Continued
Civilian personnel matters—Continued

5 U.S.C. 5702 had not been satisfied and, therefore, employees on tem-
porary duty in support of disaster recovery operations in areas damaged
by Hurricane Agnes in 1972 were not entitled to reimbursement on basis
of actual expenses is a determination that may not be set aside in absence
of evidence it was not made in accordance with governing law and
regulations, or that it was arbitrary or capricious. Authorization for l)Y-
ment off actual expenses does nob create entitlement to expenses since
approval was outside scope of official's authority and those dealing with
Govt. parsonnel are deemed to have notice of limitations on authority... ii

Erroneous information
National Labor Relations Board (Board) may not use appropriated

funds to pay claims for monies mistakenly deducted from backpay award
to two discriminatees due to erroneous instructions of Board agent,
since in absence of specific statutory authority U.S. is not liable for
negligent or erroneous acts of its officers, agents, or employees committed
in performance of official duties, but may pay discriminatecs such
amounts as Board may collect from employer. B -134763, Feb. 14, 1958,
overruled . 834

AGRICULTURE DEPARTMENT
Commodity Credit Corporation. (See COMMODITY CREDIT CORPORA-

TION)

Forest Service
Roads and trails

Appropriation availability for closing, etc.
Funds appropriated or made available to Forest Service for construc-

tion and maintenance of forest roads and trails to carry out provisions of
23 U.S.C. 205 and 16 U.S.C. 501 may not be used to close such roads
and trails or return them to natural state for pursuant to 31 U.S.C. 628
appropriations are required to he applied solely to objects for which they
are made unless otherwise provided by law, and according to definitions
of "construction" and "maintenance" in 23 U.S.C. 101(a), legislative
purpose of both 23 U.S.C. 205(a) and 16 U.S.C. 501 pertains to devel-
opment and preservation of forest roads and trails and not to their
liquidation. hence, road funds may not be used to return abandoned road
sites to their natural state_.. .,_ 328

Loans
Farm operating loans limitation
While language contained in Agriculture—Environmental and Con-

sumer Protection Appropriation Act, 1974, that 'loans may be insured,
or made to be sold and insured * * * as f liows: operating loans,$350,000,000 * " would, standing alone, normally be construed as
binding upon the Agriculture l)ept. and establishing a limit upon amount
of loans, legislative history indicates that amount speeilicd was not
intended to be a limitation 560
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AIRCRAFT
Use by officers and employees

Procurement of services by GSA
Procurement by GSA of chartered aircraft or blocked space on regiilarly

scheduled aircraft prior to reimbursement by using Govt. agencies may
be financed from General Supply Fund established by sec. 109(a) of
Federal Property and Administrative Services Act of 1949, as amended,
40 U.S.C. 756(a), for purpose of "procuring * * * nonpersonalservices."
Although nothing in applicable statute or its legislative history precludes
use of Fund to procure chartered aircraft and/or blocked space on air-
craft, since proposed program will be a major departure from present
practices it is recommended that plan be initiated as an experimental
one of limited scope and duration to test feasibility and desirability of
program, and that plan be disclosed to interested committees of Congress
before proceeding with an extensive program of chartering aircraft 558

AIRPORTS
Federal aid

Development projects
Facilities use by Government

Payment by civilian agency of landing fees assessed by Missoula
County Airport Commission who had received Federal assistance under
1946 Federal Airport Act is not prohibited since sec. 11(4) of act only
exempted military aircraft from paying landing and take-off fees, and
then only if use of facilities was not substantial. Furthermore, Commission
received no Federal assistance under 1970 Airport and Airway Develop-
ment Act, sec. 18(5) of which replaced sec. 11(4) of 1946 act to exempt
all Govt. aircraft from paying for use of airport facilities developed with
Federal financial assistance and to authorize, if use was substantial,
payment of charge based on reasonable share, proportional to use, of cost
of operating and maintaining facilities used

ALASKA
Trailer allowances

Military personnel. (,S TRAILER ALLOWANCES, Military personnel)
ALASKA RAILROAD

Leases
Concessions

Dining and club car
Initial term of lease for operation of concession lapsed midway through

agency's 90-day termination notice required by lease, which also gives
agency right to extend on year-to-year basis. Although lapse caused
controversy concerning notice's legal effect, agency termination is valid
since notice provision is intended to give parties time to prepare for
transition necessitated by termination and lessee's continued operation
of concession for duration of notice period despite lapse caused agency's
action to have the practical effect of providing necessary transition time 902

564-361 0— 75 - 13
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ALLOWANCES Page

Military personnel
Dislocation allowance

Members with dependents. (See TRANSPORTATION, Dependents,
Military personnel, Dislocation allowance)

Members without dependents
Quarters not assigned

Where at time of member's permanent change of station, divorce
action against member's wife was pending in the court, and child was
in legal custody of wife under temporary court order, member is entitled
to dislocation allowance pursuant to 37 U.S.C. 407, as "member without
dependents" as defined by par. M9001—2, Vol. 1, Joint Travel Regs.
(JTR), since he would not be entitled to travel expenses of his dependents
for purpose of changing their place of residence under par. M7000—12,
Vol. 1, JTR (now item 13), and he was not assigned Govt. quarters.... 787

Excess living costs outside United States, etc. (SeeSTATION ALLOW-
ANCES, Military personnel, Excess living costs outside United States,
etc.)

Family separation allowances. (See FAMILYALLOWANCES, Separation)
Quarfters allowance. (See QUARTERS ALLOWANCE)
Subsistence. (See SUBSISTENCE ALLOWANCE)
Subsistence allowance. (See SUBSISTENCE ALLOWANCE, Military

personnel)
Station allowances. (See STATION ALLOWANCES)

APPOINTMENTS
Presidential

Confirmation
Travel expenses

National Credit Union Board Presidential appointee whose appoint-
ment is subject to Senate confirmation may not be reimbursed expenses
incurred to travel to Washington to appear before Senate Banking
Committee in connection with his confirmation unless Administrator of
National Credit Union Admin. determines appointee performed official
business such as conferences with officials of Administration that were
of substantial benefit to Administration and Administrator approves
travel performed by nominee 424

APPROPRIATIONS
Authorization

Deviations
From amount in enabling act

Where Foreign Assistance Act of 1973 earmarked $18 million for
UNICEF while appropriation act earmarked only $15 million, the
lesser figure is controlling, since from legislative histories it appears that
in authorizing funding at higher level Congress did not intend to reduce
funding of other international organizations and that lesser amount in
appropriation act, representing the latest expression of Congress, was
intended to constitute both maximum and minimum amount available
forUNICEF 695
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APPROPIATIONS—.Coiitjnued Page
Availability

Air-conditioning disabled veteran's home
Veterans Admin. funds appropriated for medical care of eligible

veterans may be used to install central air-conditioning in home of
disabled veteran who suffers body temperature impairment as there is
no satisfactory alternative to treat him in noninstitutional setting, and
installation of central air-conditioning-—necessary for effective and
economical treatment—is reasonably related to and essential to carry
out purpose of appropriation to medically rehabilitate veteran in non-
hospital setting to obviate need for hospital admission. Furthermore,
general rule that appropriated funds may not be used for permanent
improvements of private property in absence of specific legislative
authority is not for application since improvement is for benefit of veteran
and not U.S 351

Construction, etc.
Improvements

Private property
General rule prohibiting use of appropriated funds for permanent

improvements of private property (5 Comp. Dec. 48) unless specifically
authorized by law, and limited exception to that rule in sec. 322 of
Economy Act (40 U.S.C. 278a) which, in effect, permits expenditures
for alterations, repairs, and improvements of rented premises not in
excess of 25 percent of first year's rent is for application to proposed
alteration, repairs, and improvement of permanent nature to premises
rented for housing flight service stations and other air navigation
facilities operated by FAA in connection with air control facilities since
sec. 207(b) of Federal Aviation Act concerning establishment and opera-
tion of air traffic control facilities does not constitute statutory authority
for FAA to effect permanent improvements to private property without
regard to limitation in 40 U.S.C. 278a 317

Court costs and attorney fees
Suits against judicial officers and entities

When Federal judge or other judicial officer, as well as judicial entity,
is sued within scope of judicial duties and Dept. of Justice declines to
provide legal representation, use of judiciary appropriations to pay
litigation costs, including minimal fees to private attorneys where gra-
tuitous representation is not available, is not precluded by 28 U.S.C.
516—519 and 5 U.S.C. 3106. However, Administrative Office of the
U.S. Courts should advise appropriate legislative and appropriations
committees of Congress of its plans and estimated cost for implementa-
tion of plans, and determination as to whether defense of judicial officer's
ruling or judicial body's rule is in best interest of U.S. and necessary to
carry out functions of judiciary should be made by Administrative
Office of the U.S. Courts and not by defendant. Also, defense of Federal
public defenders appointed under 18 U.S.C. 3006A(h) may be paid from
appropriations provided for public defender service where other public
defender attorneys are not available 301
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APPROPRIATIONS—Continued page
Availability—Continued

Dedication ceremonies
Expenses

Since holding of dedication ceremonies and laying of cornerstones
connected with construction of public buildings and public works are
traditional practices, costs of which are chargeable to appropriation
for construction of building or works, expense of engraving and chrome
plating of ceremonial shovel used in ground breaking ceremony would be
reimbursable and chargeable in same manner as any reasonable expense
incurred incident to cornerstone laying or dedication ceremony but for
f act evidence has not been furnished as to who authorized the chrome
plating and engraving of shovel; where shovel originated; subsequent us
to be made of shovel; and why there was 1-year lag between ground
breaking ceremony and plating and engraving of shovel 119

Erroneous deductions from backpay
Unemployment compensation

National Labor Relations Board (Board) may not use appropriated
funds to pay claims for monies mistakenly deducted from baekpay
award to two discrimatees due to erroneous instructions of Board agent,
since in absence of specific statutory authority U.S. is not liable for negli-
gent or erroneous acts of its officers, agents, or employees committed in
performance of official duties, but may pay diseriminatees such amounts
as Board may coliect from employer. B—134763, Feb. 14, 1958, over-
ruled 834

Expenses incident to specific purposes
Necessary expenses

Cost of providing food to Federal Protective Services officers of GSA
who were kept in readiness pursuant to 40 U.S.C. 318 in connection with
unauthorized occupation of Bureau of Indian Affairs building is reimburs-
able on basis of emergency situation which involved danger to human
life and destruction of Federal property, notwithstanding that expendi-
ture is not "necessary expense" within meaning of Independent Agencies
Appropriation Act of 1973; that 31 U.S.C. 665 precludes one from be-
coming voluntary creditor of U.S.; and general rule that in absence of
authorizing legislation cost of meals furnished to Govt. erhployees may
not be paid with appropriated funds. However, payment of such expenses
in future similar eases will depend on circumstances in each case 71

Gifts
To officers and employees

Expenditure for distribution of decorative ashtrays to participants
at SBA-sponsored conference of Govt. procurement officials with intent
that SBA seal and lettering on ashtrays would generate conversation
relative to conference and serve as reminder to participants of conference
purposes, and thereby further SBA objectives, is unauthorized in that
such items are in the nature of personal gifts and thus expenditures
therefor do not constitute necessary and proper use of appropriated
funds 770
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APPROPRIATIONS—Continued Page
Availability—Continued

Indigent persons
Court costs

Since 39 Comp. Gen 133 holds that expense of perpetuating and
authenticating testimony given at deposition is payable from same funds
as fees for witnesses, whereas 50 id. 128 holds that Criminal Just,ce Act
of 1964, as amended, 13 U.S.C. 3006A, provides sole source of funds for
eligible defendants to obtain expert services necessary for adequate
defense, stenographic and notarial expenses incurred to perpetuate and
authenticate testimony of expert witnesses for such defendants should
henceforth be paid by Administrative Office of U.S. Courts from funds
available to it, and not by Dept. of Justice. 39 Comp. Gen. 133 modffiecL - 638

Judgments, decrees, etc. (See COURTS, Judgments, decrees, etc.,
Payment)

Medical fees
Authorization requirement

Medical services Dept. of State is authorized under Foreign Service
Act of 1946, as amended, to furnish other agency overseas employees and
their dependents may not be extended to overseas employees of Internal
Revenue Service (IRS) in absence of specific legislation authorizing
service for IRS employees and in view of unavailability of IRS "necessary
expenses" appropriation for expenses of this nature. Only exceptions to
general rule that medical care and treatment are personal to employee
unlers provided by contract of employment, statute, or valid regulation
are where illness is direct result of Govt. employment or where limited
medical services are for principal benefit of Govt., that is, diagnostic and
precautionary services such as examinations and innoculations made
necessary by particular conditions or requirements of employment 230

Membership fees
Professional organizations

Although prohibition in 5 U.S.C. 5946 against use of appropriated
funds to pay membership fees for individual employees in professional
associations applies to employees of National Environmental Research
Center of U.S. Environmental Protection Agency who join professional
societies concerned with environment, notwithstanding such membership
would be of primary benefit to agency rather than employee, there is no
objection to use of funds for payment of membership fees in name of
agency if expenditure is justified as necessai .o carry out purposes of
agency's appropriation 429

Objects other than as specified
Prohibition

Funds appropriated or made available to Forest Service for construc-
tion and maintenance of forest roads and trails to carry out provisions
of 23 U.S.C. 205 and 16 U.S.C. 501 may not be used to close such roads
and trails or return them to natural state for pursuant to 31 U.S.C. 628
appropriations are required to be applied solely to objects for which
they are made unless otherwise provided by law, and according to
definitions of "construction" and "maintenance" in 23 U.S.C. 101(a),
legislative purpose of both 23 U.S.C. 205(a) and 16 U.S.C. 501 pertains
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APPROPRIATIONS—Continued page
Availability—Continued

Objects other than as specified—Continued
Prohibition—Continued

to development and preservation of forest roads and trails and not to
their liquidation. Hence, road funds may not be used to return abandoned
road siltes to their natural state 328
Federal aid, grants, etc., to States. (See STATES, Federal aid, grants, etc.)
Federal grants, etc., to other than States. (See FUNDS, Federal grants,

etc., to other than States)
Fiscal year

Availability beyond
Federal aid, grants, etc.

School assistance in federally affected areas
The Second Supplemental Appropriations Act, 1973, P.L. 93—50,

approved July 1, 1973, although not specifically providing funds for the
increase from 54 to 68 percent authorized for sec. 3(b) School Assistance
in Federally Affected Areas, is considered by reason of raising limitation
on fund availability for sec. 3(b) students during fiscal year 1973, as
having appropriated the additional funds, thus bringing the availability
for obligation of 1973 funds, notwithstanding prohibition against availa-
bility of appropriations beyond current year, and failure to extend
availability of impact aid funds, prescribed for 1973 by so-called
"Continuing Resolution," P.L. 92—334, approved July 1, 1972, within
intent of the Public Works for Water and Power Appropriation Act,
1974, approved Aug. 16, 1973, P.L. 93—97, extending period for obliga-
tion of appropriations contained in Second Supplemental Appropriations
Act, 1973, for period of 20 days following enactment of 1974 act 120

Judgments
Indefinite appropriation availability. (See APPROPRIATIONS, Perma-

nent indefinite, Judgments)
Necessary expenses availability. (See APPROPRIATIONS, Availability

Expenses incident to specific purposes, Necessary expenses)
Permanent indefinite

Judgments
Against officers and employees

Judgments and costs (or compromise settlements) assessed against
individual Internal Revenue Service employees determined to have been
acting within the scope of their employment are payable from the in-
definite appropriation established by 31 U.S.C. 724a if not over $100,000
in each case, but funds must be appropriated specifically for that purpose
if the amount exceeds $100,000, and in either case, judgment must be
regarded as obligation of the United States 782

United Nations Children's Fund (UNICEF)
Authorization v. appropriation differences
Where Foreign Assistance Act of 1973 earmarked $18 million for

UNICEF while appropriation act earmarked only $15 million, the lesser
figure is controlling, since from legislative histories it appears that in
authorizing funding at higher level Congress did not intend to reduce
funding of other international organizations and that lesser amount in
appropriation act, representing the latest expression of Congress, L'as
intended to constitute both maximum and minimum amount available
for UNICEF 695
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ARBITRATION page
Award

Compliance
Restoration of leave and payment of per diem

Two Navy employees remained at temporary duty station on Sunday,
after completing assignment on Saturday, in order to perform return
travel during regular workweek. Each was charged 8 hours leave and
denied per diem in connection with the deferred travel. Navy may
comply with arbitration award directing restoration of leave and pay-
ment of per diem since per diem costs for less than 2 days are considered
reasonable for compliance with travel policy expressed at 5 U.S.C. 6101
(b)(2) and Navy is, thus, not precluded under E.O. 11491, sec. 12, by
applicable law or regulations, from accepting such award 882

Grant of administrative leave
Implementation by agency

No legal authority
Employee who was injured and unable to perform regular duties but

who could perform other limited duties submitted grievance alleging that
agency did not comply with labor-management agreement in that it did
not "make every effort" to find a limited duty position for him. Recom-
mendation of arbitrator who upheld grievance that employee be granted
30 days administrative leave may not be implemented by agency since
there is no legal authority to grant administrative leave in the
circumstances 1054

Implementation by agency
Of purpose

Grant of back pay
Although agency may not properly implement arbitrator's award

granting employee whose grievance was upheld 30 days administrative
leave since no legal authority exists for such leave, it may implement
purpose of award by granting employee back pay under 5 U.S.C. 5596
if it is found that had agency not violated collective bargaining agreement
by not making every effort to find employee an alternate job when he
was incapacitated for performance of his regular duties a job would have
been found for employee. However, arbitrator's award is advisory only
and may be implemented at discretion of agency 1054

ATTORNEYS
Fees

Overhead expenses part of fee
As normally an attorney appointed under Criminal Justice Act of 1964,

18 U.S.C. 3006A, is expected to use his office resources, including secre-
tarial help, to take dictated statements, and these overhead expenses
are reflected in attorney's statutory fee, he may not be separately
reimbursed for expenses except in unusual situations where extraordinary
overhead-type expenses are incurred in order to prepare and conduct
adequate defense, in which case such services, if otherwise eligible, may
be considered "other services necessary for an adequate defense" under
18 U.S.C. 3006A(e) and be paid accordingly 638
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ATTORNEY—Continued
Fees—Continued

Suits against judicial officers and entities
When Federal judge or other judicial officer, as well as judicial entity,

is sued within scope of judicial duties and Dept. of Justice declines to
provide legal representation, use of judiciary appropriations to pay
litigation costs, including minimal fees to private attorneys where
gratuitous representation is not available, is not precluded by 28 U.S.C.
516—519 and 5 U.S.C. 3106. However, Administrative Office of the U.S.
Courts should advise appropriate legislative and appropriations com-
mittees of Congress of its plans and estimated cost for implementation
of plans, and determination as to whether defense of judicial officer's
ruling or judicial body's rule is in best interest of U.S. and necessary to
carry out functions of judiciary should be made by Administrative Office
of the U.S. Courts and not by defendant. Also, defense of Federal public
defenders appointed under 18 U.S.C. 3006A(h) may be paid from
appropriations provided for public defender service where other public
defender attorneys are not available 301

Government
Leaves of absence
U.S. attorneys who are compensated at Executive Schedule rates are

excluded from coverage of Annual and Sick Leave Act since 5 U.S.C.
6301(2) (x) exempts from coverage all officers appointed by President
whose basic rates of pay exceed highest General Schedule (GS) level and
although 5 U.S.C. 6301(2)(x) refers to individual whose rate of pay
"exceeds" highest GS level, intent of Act can be effected only if those
whose salaries are intended to exceed highest OS level by virtue of as-
signment to Executive Schedule are exempted even though 05—18 and
Executive Level V officials may at times receive equal pay. Furthermore,
while discretionary exemption authority in 5 U.S.C. 6301(2) (xi) prohibits
President from excluding any U.S. attorney from coverage under the
leave act, clause does not operate to nullify statutory exclusion required
by 5 U.S.C. 6301(2)(x). 577

Hire
Reemployed annuitants
In view of funds provided in its current appropriation for "special

counsel fees," Federal Communications Commission may procure serv-
ices of a retired Govt. attorney in connection with investigation and
proceedings he directed prior to retirement, and amount payable to him
is not subject under 5 U.S.C. 8344(a) to set-off by amount of his retirement
annuity since retiree's expertise and thorough knowledge in matter will
enable him to perform functions described in "Statement of Work"
contained in proposed contract independently rather than under an
employer-employee relationship 702

AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic
Data Processing Systems)

AUTOMOBILES
Transportation. (See TRANSPORTATION, Automobiles)
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AWARDS Page
Contract awards. (See CONTRACTS, Awards)
Finders of Government property

Alien
In absence of specific authority for paying rewards, a reward may not

be paid to law enforcement official of Thailand for recovery of stolen
U.S. Air Force property. However, Secretary of Air Force may authorize
payment of reward from amount designated for emergencies and extra-
ordinary expenses in current appropriation "Operation and Maintenance
of the Air Force," an amount which may only be expended upon approval
orauthorityof Secretary 707

Informers
Violations of customs laws

Comprehensive Drug Abuse Prevention and Control Act
Since sec. 511(d) of Comprehensive Drug Abuse Prevention and Con-

trol Act incorporates 19 U.S.C. 1619 only in connection with forfeitures
of property, payment to an informer on basis of forfeited bail bond, which
is treated as fine under 19 U.S.C. 1619, is not authorized under sec. 511(d)
of act. However, sec. 516(a) of act, which authorizes payments to inform-
ers by Attorney General, appears applicable 693

BAILMENTS
Liability of bailee

Property losses in transit
Bidder's claim for incidental expenses that resulted from loss of un-

endorsed cashier's check, payable to the order of GSA and submitted as
bid deposit incident to sale of real property and which was lost in mail
when returned after all bids were rejected is denied because GSA, as
pledgee, is only obligated to use ordinary care and its use of certified
mail, return receipt requested, conforms with customary practice and
pledgees need not insure pledged property 607
Long-term leased vehicles

Member with motor vehicle under long-term lease is not entitled to
shipment of leased vehicle overseas at Govt. expense since 10 U.S.C.
2634 and para. M11000—1, JTR, provide vehicle must be owned by
member, and long-term lease is bailment agreement in which lessee is
given possession, but lessor retains ownersnip 924

BANKS
Loans

Participation with Small Business Administration
Interest rates

Private lending institutions participating with SBA in making loans to
assist public or private organizations operated for benefit of handicapped
or to assist handicapped individuals in establishing, acquiring, or oper-
ating small business concern pursuant to sec. 7(g) of Small Business Act
are not restricted to 3 per centum per annum interest rate prescribed by
sec. 7(g) (2) of act, for to apply language of sec. 7(g) (2) literally would
defeat purpose of act. Therefore SBA may approve interest rate which
is "legal and reasonable" on participation loans made by lending insti-
tutions under sec. 7(g), even though SBA on its direct or participation
loans is restricted to prescribed 3 percent interest rate. However, at
opportune time SBA should seek appropriate legislative revision of
language in question 422
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Debarment

Authority of General Accounting Office

Allegation of noncompetitive practices because of communality of
ownership and financial interests between two bidders is referred to
DSA for consideration in accordance with ASPR 1—111 and ASPR 1—6OO.
GAO has discontinued practice of reviewing bid protests of contracting
officer's affirmative responsibility determination, except for actions by
procuring officials which are tantamount to fraud, and GAO has no
authority to administratively debar or suspend other than for violations
of Davis-Bacon Act, which is not relevant here 931

Qualifications
Administrative determinations

Acceptance
Contracting officer's determination that successful bidder was respon-

sible was not arbitrary, capricious, or unsupported by substantial
evidence 767

Current determination of rejected bidder

Where contracting officer improperly found that low bid was non-
responsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination
of responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company was
low bidder and make award to company, if its bid is otherwise acceptable
for award 396

Capacity, etc.
Plant facilities, etc.

Review of record concerning determination of bidder's nonresponsi-
biity to perform contract for provision of hard copies and microfiche of
educational literature indicates that although bidder has equipment
capability, with exception of backup copier, contracting officer's finding
on this responsibility factor, as well as finding that bidder lacks necessary
personnel, is not patently unreasonable 932

What constitutes

Although determination that a small business concern submitting low
offer under request for proposals to perform refrigerated warehouse
services, involving receipt, storage, assembly, and distribution of food,
including export transportation, was nonresponsible in areas of health,
safety, and sanitation should have been promptly referred, pursuant to
par. 1—705.4(c)(iv) of Armed Services Procurement Reg., to Small
Business Admin. for certificate of competency consideration since
deficiencies relate to "capacity" defined as "overall ability * * * to
meet quality, quantity, and time requirements," issuance of certificate
of urgency in lieu was justified and reasonable as delay was not adminis-
tratively created, and continuation of services was essential. Further-
more, rule is that responsibility determination unless arbitrary, capricious
or not based on substantial evidence is acceptable 15
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Experience
Effect of requirement on subcontracting

Where IFB to design, fabricate, and erect window walls, entrances,
and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement
that at least 12 percent of work would be performed by its own force,
fact that subcontractor was listed, although not required, is not con-
strued to mean all work would be subcontracted; where subcontractor's
insurance experience modification factor for Workmen's Compensation
permitted Govt. to take into consideration cost of Govt-provided insur-
ance, failure of prime contractor to submit its own insurance factor is
minor informality; and where subcontractor is bound by prime con-
tractor's commitment to Washington Plan providing minority hiring
goals, bid as submitted was responsive and was properly considered for
contract award 331

Financial responsibility
Improvement after contract award

Determination that prospective contractor failed to meet minimum
financial standards required by sec. 1—1.1203 of FPR to be eligible for
award of Federal Supply Service contract for film is upheld on basis
SBA's denial of bidder's application for certificate of competency (COC),
although approved by regional office, is final and conclusive since
in procurements that exceed $250,000, determination to issue or deny
COC is vested in SBA Central Office (15 U.S.C. 637(b)(7)) and is
not subject to review, and on basis improvement in bidder's financial
condition after award, and fact award was made a month before it was to
take effect, in order to timely distribute Federal Supply Schedule to
agencies, has no effect on propriety or validity of award 344

Joint venture agreement effect
Where low bidder entered into joint venture agreement to obtain

necessary resources to perform a janitorial service contract prior to
denial by SBA of request for certificate of competency (COC), request
which upon resubmission to SBA was not accepted because SBA ques-
tioned impact of joint venture on bidder's responsiveness and stated it
would not accept referral unless new information was developed rela-
tive to bidder's financial condition, and additionally that if joint venture
was allowed bidder if still considered responsive could possibly perform,
contracting officer should not have ignored joint venture agreement, and
agreement should be reassessed and if bidder is found to be responsible,
contract awarded incumbent contractor should be terminated for conven-
ience of Govt. and award made to low bidder 496

Geographical location requirement
Although basic principle underlying Federal procurement is to maxi-

mize full and free competition, legitimate restrictions on competition
may be imposed when needs of procuring agency so require, and Home
Port Policy to perform ship repairs in vessel's home port to minimize
family disruption is not illegal restriction since useful or necessary purpose
is served. Therefore low bidder under two invitations to perform dry-
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BIDDERS—Continued Page
Qualiñcations—Continued

Geographical location requirement—Continued
docking and repair of utility landing craft in San Diego area who offered
to perform at Terminal Island properly was denied contract awards.
However, where all or most of vessel's crew are unmarried, home port
restriction does not serve to foster Home Port Policy, and therefore, if
feasible determination can be made prior to issuance of solicitation that
geographical restriction has no applicability, it should not be imposed - - 102

Contention that contracting agency's needs do not justify scope of
75-mile geographical restriction in IFB and allegations that protester's
past experience shows it can meet requirements of specifications do not
furnish basis to conclude use of limitation was an abuse of discretion,
since stating restriction in terms of mileage radius rather than highway
miles represents reasonable approach, and fact that protester might be
able to meet requirements does not per se render restriction unreasonable,
as determining whether certain needs justify particular restriction is
matter of agency judgment, and adequate competition was apparently
generated 522

License requirement
Administrative determination

Requirement in several invitations for bids that bidder have license to
conduct guard service business in State of N.Y. or that contractor be
licensed as qualified guard service company in Va., County of Fairfax,
and Md., Montgomery County, is not restrictive of competition but
proper exercise of procurement responsibility for when contracting
officer is aware of local licensing requirements, he may take reasonable
step of incorporating them into solicitation to assure that bidder is
legally able to perform contract by requiring bidder to comply with
specific known State or local license requirements in order to establish
bidder responsibility. While it may be possible for unlicensed company
to provide adequate guard service, it is not unreasonable for contracting
officer to believe that appropriate performance of guard service could be
obtained only from licensed agencies 51

Contractor not authorized carrier
Amount claimed for movement of tug and barge under canceled

contract because contractor did not have required ICC authority is
not reimbursable as agent of Govt. may not waive requirement that a
water carrier in interstate commerce is subject to regulation under
Interstate Commerce Act, and since no benefit accrued to Govt., pay-
ment on a quantum mernit basis may not be made 620

ICC certification
ICC decision in Kingpak, Investigation of Operations, 103 M.C.C. 318,

requiring motor carriers providing transportatiqn under contracts for
packing and containerization of used household goods to have ICC
operating authority, permits carriers to act as freight forwarders of used
household goods exempt from requirement for having such authority,
but since bidder was low only on portion of IFB calling for services
relating to unaccompanied baggage, which is not regarded as used house-
hold goods, contracting officer properly rejected bid because of lack of
ICC operating authority 750
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License requirement—Continued
Time for compliance

There is no basis for conèluding that award was improperly made
because Army did not allow sufficient time for ICC to process low bidder's
application for temporary authority, since award was not made until 2
months after application was ified with ICC 750

License requirement in a Govt. solicitation is matter of bidder
responsibility since bidder has duty to ascertain its legal authority to
perform Govt. contract within a State, and requirement not relating to
bid evaluation need not be submitted before bid opening. Therefore, low
bidder who did not submit licensing and registration information with
its bid to furnish taxi and pick-up services is considered to be responsive
bidder. A State may enforce its license requirements provided State
law is not opposed to or in conflict with Federal policies or laws, or does
not interfere with execution of Federal powers. Also, equipment informa-
tion intended to determine bidder capacity and ability to perform service
contract is matter of bidder responsibility, not bid responsiveness, as is
fact that bidder was in the ambulance business and not taxi business
at time bids were opened 36

Manufacturer or dealer
Administrative determination

Labor Department
Bidder's qualification as "regular dealer" or "manufacturer" under

Waish-Healey Act is determination vested in contracting officer, subject
to final review by Dept. of Labor, and GAO is without authority to
review; and where bid represents bidder is "regular dealer," protester's
contention that bidder actually is "manufacturer" provides no basis to
question bid responsiveness 932

Prior unsatisfactory service
Administrative determination

Although defaults or unsatisfactory performance under prior contracts
are for consideration in determining bidder responsibility under IFB to
furnish field desks, in view of favorable preaward surveys and satisfactory
performance under current contracts, U.S. GAO will not question
contracting officer's determination that bidders selected for contract
awards are responsible. Furthermore, responsibility is a question of fact
to be determined by contracting officer and necessarily involves exercise
of considerable range of discretion and, therefore, determinations of
responsibility should be accepted where there is no convincing evidence
that determination was arbitrary, capricious or not based on substantial
evidence 443

Qualified Offerors List
Although protest against award of contract Under RFP issued by

National Highway Traffic Safety Admin. will not be considered as it was
untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest
Procedures and Standards, exception is taken to establishment and
operation of Qualified Offerors List (QOL) by Admin. to curtail excessive
production of solicitation packages, but which in fact is presolicitation
procedure for determining prospective bidder's or offeror's responsibility,
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Qualified Offerors List—Continued
and as procedure unduly restricts competition it should be eliminated.
Furthermore, Federal Procurement Regs., relied upon as authority to
establish QOL, merely permit establishment of mailing list to assure
adequate source of supply and to spell out necessary procedures for
reasonable restriction on number of solicitations available 209

Small business concerns
Nonreferral for certification justification

Time of the essence
Although determination that a small business concern submitting low

offer under request for proposals to perform refrigerated warehouse
services, involving receipt, storage, assembly, and distribution of food,
including export transportation, was nonresponsible in areas of health,
safety, and sanitation should have been promptly referred, pursuant to
par. 1—705.4(c)(iv) of Armed Services Procurement Reg., to Small
Business Admin. for certificate of competency consideration since
deficiencies relate to "capacity" defined as "overall ability * * to
meet quality, quantity, and time requirements," issuance of certificate
of urgency in lieu was justified and reasonable as delay was not adminis-
tratively created, and continuation of services was essential. Furthermore,
rule is that responsibility determination unless arbitrary, capricious, or
not based on substantial evidence is acceptable 15

Under IFB for food services for 1 year with two 1-year options that
was restricted to small business concerns, award of contract without
referring the nonresponsibility of four low bidders to SBA under certifi-
cate of competency procedures because of urgency of procurement was
proper determination under AEPR 1—705.4(c) (iv). However, refusal of
administrative agency to attend informal conference on protest held
pursuant to sec. 20.9 of Interim Bid Protest Procedures and Standards
is policy that should be reconsidered. Furthermore, U.S. GAO will not
substitute its judgment in matter for that of contracting officer unless
it is shown by convincing evidence of record that finding of nonresponsi-
bility was arbitrary, capricious, or not based on substantial evidence.. - - 434

Status determination
Determination by Small Business Administration (SBA) that bidder

is small business is conclusive upon Federal agencies and any appeal from
determination must be filed with SBA 775

State, etc., licensing requirements
License requirement in a Govt. solicitation is matter of bidder responsi-

bility since bidder has duty to ascertain its legal authority to perform
Govt. contract within a State, and requirement not relating to bid
evaluation need not be submitted before bid opening. Therefore, low
bidder who did not submit licensing and registration information with
its bid to furnish taxi and pick-up services is considered to be responsive
bidder. A State may enforce its license requirements provided State law
is not opposed to or in conflict with Federal policies or laws, or does not
interfere with execution of Federal powers. Also, equipment information
intended to determine bidder capacity and ability to perform service
contract is matter of bidder responsibility, not bid responsiveness, as is
fact that bidder was in the ambulance business and not taxi business at
time bidz were opened 36
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State, etc., licensing requirements—Continued
Requirement in several invitations for bids that bidder have license to

conduct guard service business in State of N.Y. or that contractor be
licensed as qualified guard service company in Va., County of Fairfax,
and Md., Montgomery County, is not restrictive of competition but
proper exercise of procurement responsibility f or when contracting
officer is aware of local licensing requirements, he may take reasonable
step of incorporating them into solicitation to assure that bidder is
legally able to perform contract by requiring bidder to comply with
specific known State or local license requirements in order to establish
bidder responsibility. While it may be possible for unlicensed company
to provide adequate guard service, it is not unreasonable for contracting
officer to believe that appropriate performance of guard service could
be obtained only from licensed agencies 51

Subcontractors
Insurance, affirmative action plans, percentage of work

Where IFB to design, fabricate, and erect window walls, entrances,
and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement
that at least 12 percent of work would be performed by its own force, fact
that subcontractor was listed, although not required, is not construed to
mean all work would be subcofltracted; where subcontractor's insurance
experience modification factor for Workmen's Compensation permitted
Govt. to take into consideration cost of Govt-provided insurance,
failure of prime contractor to submit its own insurance factor is minor
informality; and where subcontractor is bound by prime contractor's
commitment to Washington Plan providing minority hiring goals, bid as
submitted was responsive and was properly considered for contract
award 331

Responsibility v. bid responsiveness
Bid deviations
Although deletion of total set-aside for small business concerns from

IFB for hamsters without verification of potential bidders' intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
make or delete total set-aside be carefully considered, potential sources of
small business interest be thoroughly investigated, and basis of determi-
nation be fully explained and documented. Furthermore, discarding all
bids under amended invitation that deleted set-aside and negotiation of
procurement under 41 U.S.C. 252(c) (10) were improper actions since
deviations in three bids received affected bidder responsibility and not
bid responsiveness. However, negotiations currently being conducted may
be continued as needs of contracting agency have changed since opening
of bids and use of negotiations will not negate maximum possible com-
petition which advertised procurements attempt to further 221

Bid rejection erroneous
Failure of low bidder to list buses it would use in performing trans-

portation service contracts did not render bid nonresponsive as omission
relates to responsibility of bidder rather than to responsiveness of bid,
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Bid rejection erroneous—Continued
since procurement requirement was for furnishing of services and not for
furnishing buses, except as incident to furnishing services, and since
bidder is legally obligated to furnish luses having acceptable minimum
characteristics. Therefore bid should not have been rejected without
specific determination that company was nonresponsive 396

Where contracting officer improperly found that low bid was non-
responsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination of
responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company was
low bidder and make award to company, if its bid is otherwise acceptable
for award 396

Bidder ability to perform
Bid that failed to list subcontractors which was submitted under solici-

tation for retreading of pneumatic tires that limited subcontracting to
not more that 50 percent of work and that called for listing of subcon-
tors for purpose of establishing bidder responsibility may be considered.
It is only when subcontractor listing relates to material requirement
of solicitation that bid submitted without listing is nonresponsive, and
fact that invitation imposed 50 percent limitation on subcontracting
does not convert subcontracting listing requirement to matter of bid
responsiveness since purpose of listing is to determine bidder capability
to perform, information that may be submitted subsequent to bid
opening. Furthermore, "Firm Bid Rule" was not violated since bidder
may not withdraw its bid and bid acceptance will result in binding
contract 27

License requirement in a Govt. solicitation is matter of bidder respon-
sibility since bidder has duty to ascertain its legal authority to perform
Govt. contract within a State, and requirement not relating to bid
evaluation need not be submitted before bid opening. Therefore, low
bidder who did not submit licensing and registration information with
its bid to furnish taxi and pick-up services is considerd to be responsive
bidder. A State may enforce its license requirements provided State law
is not opposed to or in conifict with Federal policies or laws, or does not
interfere with execution of Federal powers. Also, equipment information
intended to determine bidder capacity and ability to perform service con-
tract is matter of bidder responsibility, not bid responsiveness, as is
fact that bidder was in the ambulance business and not taxi business at
time bids were opened 36

Review of record concerning determination of bidder's nonresponsi-
bility to perform contract for provision of hard copies and microfiche of
educational literature indicates that although bidder has equipment
capability, with exception of backup copier, contracting officer's finding
on this responsibility factor, as well as finding that bidder lacks necessary
personnel, is not patently unreasonable 932
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Equal Opportunity Certification
Under IFB for hydraulic turbines, bidder's failure to complete Equal

Opportunity Certification and its insertion of words "NOT APPLIC-
ABLE" under Equal Employment Compliance representation do not
render bid nonresponsive, since both provisions relate to bidder respon-
sibility and, therefore, it is considered that no exception was taken in bid
to any material requirement of IFB. To extent B—161430, July 25, 1967
is inconsistent with this and other cited decisions, it will no longer be
followed 487

Information
License requirement in a Govt. solicitation is matter of bidder respon-

sibility since bidder has duty to ascertain its legal authority to perform
Govt. contract within a State, and requirement not relating to bid evalu-
ation need not be submitted before bid opening. Therefore, low bidder
who did not submit licensing and registration information with its bid
to furnish taxi and pick-up services is considered to be responsive bidder.
A State may enforce its license requirements provided State law is not
opposed to or in conflict with Federal policies or laws, or does not inter-
fere with execution of Federal powers. Also, equipment information
intended to determine bidder capacity and ability to perform service
contract is matter of bidder responsibility, not bid responsiveness, as is
fact that bidder was in the ambulance business and not taxi business at
time bids were opened 36

Licensing-type requirements
Rejection of low bidder as nonresponsive because it failed to provide

evidence of ICC operating authority regarded by Army as necessary for
performance of packing and containerization contract was improper,
since licensing-type requirements are matters of responsibility 750

Waiver of misdescription
Execution

Revival of bid
Bidder's execution of waiver of misdescription in a solicitation upon

agency's request after bid expired may be viewed as revival of bid. Since
all other bids were rejected, Govt. may accept revived bid rather than
readvertise if such action is in Govt.'s best interest 737

BIDS
Acceptance

Notice
Contention that no contract came into existence under second step

of two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for
housing construction because bid accepted orally was not effective before
expiration of Davis-Bacon Wage Rate Determination and bid itself, or
alternative allegation that bid was nonresponsive and also contained
bid price error and, therefore, there was no contract to terminate for
default is refuted by record which evidences oral notification of contract
approval made subsequent to written notification of award made subject
to such approval was in compliance with IFB. Furthermore, failure to

564-361 0 - 75 — 14
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BIDS—Continued
Acceptance—Continued

Notice—Continued
describe actual amount of work to be performed by contractor did not
make its bid nonresponsive as invitation didnot require this information,
and variances between price bid and Govt.'s estimate and other bids
submitted was insufficient to place contracting officer on constructive
noticeof error

Acceptance time limitation
Extension

Effect not prejudicial to other bidders
Low bidder's failure to formally extend bid in writing prior to expira-

tion date does not preclude acceptance of bid subsequently extended,
notwithstanding fact that another bidder ext ended its bid prior to
expiration date, since low bidder's participation in bid protest filed by
other bidder shows intention to keep bid open for duration of protest
and there is no indication that acceptance of low bid would have detri-
mental effect on competitive bidding system or be prejudicial to other
bidders 775

Protest determination
Bid protest filed after bid opening and challenging estimates and other

alleged defects in solicitation is untimely under 4 CFR 20.2(a), notwith-
standing protester's assertion that defects became apparent only after
incumbent contractor's bid was opened, since record indicates that
alleged defects were or should have been apparent to protester prior to
bid opening 775

All or none
Award to one bidder advantageous
Fact that one agency seeks to meet its minimum needs for efficient

garbage removal system by purchasing entire system—that is grouping
bodies, refuse containers, and trucks—while another agency plans to
modify on-hand items and by only certain components of system is not
determinative of propriety of either solicitation as both methods are
reasonable in order to achieve desired ends. Therefore, all or nothing
bidding requirement on refuse containers, trucks, and related equipment
is not considered unduly restrictive of competition, even though manufac-
ture of single component would be excluded, since question of compati-
bility of components is reasonable basis for procuring agency to require
bids on entire system 270

Ambiguous
Bid modification
Award for transportation services evaluated on basis of oral announe'-

ment at bid opening instead of evaluation method provided in IFB which
would have resulted in different bidder being successful should be ter-
minated for the convenience of Govt. and requirement resolicited, since
oral statement was not binding on bidders; moreover, bids may not be
evaluated on different basis than stated in IFB. Bidders were effectively
denied opportunity to consider whether bids should be modified and FPR
1—2.207(d) precludes award in such circumstance 797

Bidders, generally. (See BIDDERS)
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Bonds. (See BONDS, Bid)
Brand name or equal. (See CONTRACTS, Specifications, Restrictive,

Particular make)
Buy American Act

Buy American Certificate
Omission

Fact that unsolicited literature accompanying protestant's bid did
not include all purchase description requirements and that bidder failed
to submit technical manuals with its bid and to execute Buy American
Certificate does not make bid nonresponsive and bid should be considered
for award. Literature entitled "General Description Portable Heil
Refuse Pulverizing System" did not conflict with purchase description
even though it did not include all purchase description requirements, and,
moreover, descriptive data highlighted salient features of System rather
than limiting what would be supplied; specifications bind bidder notwith-
standing manuals were not furnished with bid; and in view of fact import
duty paid applies to an insignificant part of end item and not end item
itself, bidder is considered to have offered domestic product 399

Evaluation
Post-delivery requirements

Exclusion of cost of travel for post-delivery "no charge" services to be
performed by installation engineer in evaluation by Bonneville Power
Admin. of low foreign bid to furnish power circuit breakers for purpose
of determining Buy American Act (41 U.S.C. lOa—lOc) differential to be
added to bid was correct application of holding in 41 Comp. Gen. 70 to
the effect cost of post-delivery services was for exclusion from differential
computation, and this method of evaluation is in accord with sec. 14—
6.104—4(f) of Dept. of Interior Procurement Regs. and is consistent with
E.O. 10582, Dec. 17, 1954, as amended, and FPR 1—6.1. Furthermore,
services of engineer and his travel costs properly were not considered
components of delivered circuit breakers within meaning of FPR 1—6.101
(b) that components are those articles, materials, and supplies which are
directly incorporated in end product 259

Foreign product determination
New items and trade-in allowances

Under IFB consisting of two items, furnishing of new printing press
and trade-in allowance for removal of old presses, only new item is con-
sidered foreign end product to which 6-percent differential factor pre-
scribed by Buy American Act (41 U.S.C. lOa—d) applies in eva1uation of
bids to determine price reasonabltaess of domestic articles, even though
hid value of trade-in items was evaluation factor, since no articles,
materials, or supplies are to be acquired for public use under trade-in pro-
vision of IFB, and fact that second low bidder offering foreign printing
press would have been low bidder if trade-in allowance had been de-
ducted from cost of new item furnishes no basis for sustaining protest to
manner in which bids were evaluated 225

Competitive
Two-step procurement. (See BIDS, Two-step procurement)
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Competitive system
Administrative discretion to negotiate
Where procurement records for purchase of refuse collection trucks

and related equipment under invitations for bids reveal past problems
in securing competition both because of existence of patents and inclusion
of patent indemnification clause, needs of procurement agency may be
obtained under negotiating authority in 10 U.s.c. 2304 (a) (10) if it
appears likely that persons or firms other than patent holder who are
capable of performing in accordance with Govt.'s specifications would
not presently be interested in submitting bids 270

Alternate, etc., bids
Award for separate contract line items of fork lift trucks on basis of

permitted alternate delivery schedule that offered delivery 90 days
earlier than prescribed by invitation for bids and, therefore, was non-
responsive to mandatory requirement that first production units be
delivered no earlier than a minimum of 365 days after approval of first
article test report—requirement intended to assure delivery of spares,
repair parts, and publication concurrently with first production units—
should be terminated, procurement resolicited with delivery provisions
informing bidders as to permissible deviations and consequences of
nonconformity in accordance with competitive bidding system, and
appropriate congressional committees informed, pursuant to sec. 236
of the Legislative Reorganization Act, of action taken on this recommen-
dation. Furthermore, solicitation makes no provision that in event an
alternate delivery schedule is unacceptable required schedule will govern.
Modified by 53 comp. Gen. 320 32

Federal aid, grants, etc.
Equal Employment Opportunity programs

Under invitation issued by Federal grantee required by HEW regula-
tion to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alternative
affirmative action plan nevertheless submitted a responsive bid since in
signing part I certification bidder is committed to comply with terms and
conditions of New Orleans Plan and to submit alternative plan for trades
not signatory to New Orleans Plan, thus meeting material requirements
of invitation 451

Geographical location restriction
Although basic principle underlying Federal procurement is to maxi-

mize full and free competition, legitimate restrictions on competition
may be imposed when needs of procuring agency so require, and home
Port Policy to perform ship repairs in vessel's home port to minimize
family disruption is not illegal restriction since useful or necessary purpose
is served. Therefore low bidder under two invitations to perform dry-
docking and repair of utility landing craft in San Diego area who offered
to perform at Terminal Island properly was denied contract awards.
However, where all or most of vessel's crew are unmarried, home port
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Geographical location restriction—Continued
restriction does not serve to foster Home Port Policy and, therefore, if
feasible determination can be made prior to issuance of solicitation that
geographical restriction has no applicability, it should not be imposed.. -

Preservation of system's integrity
Invitation canceled and reinstated

Where readvertising of procurement would create auction atmosphere,
because all prior bidders would participate in resolicitation and all bidders
would most likely offer products previously offered, but at reduced prices,
there was no cogent and compelling reason to justify cancellation of
invitation and as cancellation was prejudicial to competitive system as
award under initial solicitation would have served needs of Govt.,
original invitation for bids should be reinstated 586

Restriction on competition
Legitimacy

Although visual inspection of carlot quantities of produce at growing
areas is unduly restrictive of competition, use of such source inspection
by Defense Supply Agency in its solicitation issued under negotiating
authority of 10 U.S.C. 2304(a)(9), concerned with procurement of
perishable or nonperishable subsistence supplies, was justified in view of
wide latitude in prescribed standards and, therefore, rejection of non-
complying low bidder under two solicitations for carlot quantities of
fresh vegetables was proper. However, attention of Director of agency
is being drawn to the June 25, 1973 GAO audit report in which recom-
mendation is made that consideration be given to possibility of drafting
more exacting specifications so that number of items requiring field
inspection might be reduced

Specifications
Changes to effect competition

Under advertised procurement where former supplier of single pick-up
point refuse trucks would have been sole source of supply, there appears
to be no reason to exclude from competition manufacturers willing to
bid dual point equipment conditioned on furnishing kit to modify agen-
cy's existing single point pick-up refuse containers to accept both single
and double pick-ups, even though former supplier may have some compet-
itive advantage. Furthermore, warranty as to correctness of successful
bidder's recommendation relative to operation of refuse system which
may in part use equipment of another manufacturer may not be implied
where solicitation provides for no warranty 270

Delivery provisions
Alternate schedule

Nonresponsive
Bidder may not "fcAI back" on required schedule

Upon reconsideration of 53 Comp. Gen 32, which directed termina-
tion of contract award to low bidder under second step of two-step
formally advertised procurement for fork lift trucks and line items
because alternate delivery schedule offered by bidder did not provide for
required delivery concurrency of first production units and of spares and
and repair parts, low bid is still considered nonresponsive, notwith-
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Delivery provisions—Continued
Alternate schedule—Continued

Nonresponsive—Continued
Bidder may not "fall back" on required schedule—Coatinued

standing argument that low bidder can "fall back" on commitment in
required delivery schedule since at best bid is amibguous, or viewed in
light most favorable to bidder, bid to subject to two reasonable interpre-
tations—under one it would he nonresponsive, and under the other
responsive. However, in absence of clear indication of prejudice to other
bidders, and since contractor will comply with the Govt.'s delivery
schedule, decision is modified with respect to contract termination
requirement and, therefore, reporting matter to appropriate congres-
sional committees is no longer necessary 320

Erroneous award
Award for separate contract line items of fork lift trucks on basis of

permitted alternate delivery schedule that offered delivery 90 days
earlier than prescribed by invitation for bids and, therefore, was nonre-
sponsive to mandatory requirement that first production units be deliv-
ered no earlier than a minimum of 365 days after approval of first article
test report—requirement intended to assure, delivery of spares, repair
parts, and publication concurrently with first production units—should
be terminated, procurement resolicited with delivery provisions informing
bidders as to permissible deviations and consequences of nonconformity
in accordance with competitive bidding system, and appropriate con-
gressional committees informed, pursuant to sec. 236 of the Legislative
Reorganization Act, of action taken on this recommendation. Further-
more, solicitation makes no provision that in event an alternate delivery
schedule is unacceptable required schedule will govern. Modified by 53
Comp.Gen.320 32

Evaluation. (&c BIDS, Evaluation, Delivery provisions)
Deviations from advertised specifications. (See CONTRACTS, Specifica-

tions, Deviations)
Discarding all bids

Administrative determination
Faulty

Rejection under Nov. 29, 1972 solicitation for construction of anchored
concrete retaining wall to provide erosion protection at Chalk Island,
S.D., and all birds after bid opening on Jan. 4, 1973, because phases of
work had to be performed in Dec. While water was at its lowest level
was within scope of borad authority granted agencies in discard bids
and readvertise procurement. Although contracting agency should have
recognized before bids were exposed that ideal time to start work was in
Dec. to allow contractor to work during entire non-navigation season and
should have issued invitation early enough to make award by Dec., to
to proceed with procurement solely because of administrative deficien-
cies would be contrary to sound procurement principles. 92
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Compelling reasons only
Fact that specifications are inadequate, ambiguous, or otherwise

deficient is not a compelling reason, absent showing of prejudice, to
cancel invitation and, therefore, invitation for Radiographic Polyester
Film, canceled to correct salient characteristics, should be reinstated,
since contradiction between salient characteristic and brand name
product alone is not compelling reason for cancellation 586

Where readvertising of procurement would create auction atmosphere,
because all prior bidders would participate in resolicitation and all bidders
would most likely offer products previously offered, but at reduced prices,
there was no cogent and compelling reason to justify cancellation of
invitation and as cancellation was prejudicial to competitive system as
award under initial solicitation would have served needs of Govt.,
original invitation for bids should be reinstated 586

Negotiation in lieu of advertising
Although deletion of total set-aside for small business concerns from

IFB for hamsters without verification of potential bidders' intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
make or delete total set-aside be carefully considered, potential sources
of small business interest be thoroughly investigated, and basis of deter-
mination be fully explained and documented. Furthermore, discarding
all bids under amended invitation that deleted set-aside and negotiation
of procurement under 41 U.S.C. 252(c) (10) were improper actions since
deviations in three bids received affected bidder responsibility and not
hid responsiveness. However, negotiations currently being conducted
may be continued as needs of contracting agency have changed since
opening of bids and use of negotiations will not negate maximum possible
competition which advertised procurements attempt to further 221

Not a mandatory requirement
Bidder's execution of waiver of misdescription in a solicitation upon

agency's request after bid expired may be viewed as revival of bid.
Since all other bids were rejected, Govt. may accept revived bid rather
than readvertise if sueh action is in Govt.'s best interest 737

Readvertisement justifications
General Accounting Office direction

An IFB which only stated in general terms the nature and extent of
descriptive literature desired was defective because it failed to comply
with sec. 1—2.202—5 of Federal Procurement Regs. (FPR) that a descrip-
tive data clause detail those components of data and type of data desired.
As the industrial exhauster solicited is still required, and cannot be
procured without submission of descriptive data, canceled invitation
should be readvertised in consonance with FPR descriptive literature
requirements 622
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Readvertisement justifications—Continued
Nonresponsiveness of bids

Bidder, which by its bid on water purification system transformed
design specification for membrane with required p11 range of 1—13 into
performance specification for its entire system and offered membrane
having range of only pH 4.5—5.0, should have been declared nonrespon-
sive since transformation of specification should have been accomplished
by (1) IFB amendment, or (2) rejection of all bids and readvertisemenL.. 909

Reinstatement
Where readvertising of procurement would create auction atmosphere,

because all prior bidders would participate in resolicitation and all
bidders would most likely offer products previously offered, but at
reduced prices, there was no cogent and compelling reason to justify
cancellation of invitation and as cancellation was prejudicial to com-
petitive system as award under initial solicitation would have served
needs of Govt., original invitation for bids should be reinstated 580

Discounts
Mistake alleged
Offer of a 10-day discount is not such an apparent mistake that con-

tracting officer was required to verify bid since offer was not precluded
by solicitation and, furthermore, Govt. may take advantage of discount
when nondiscounted bid is low as provided by ASPR 2—407.3(d) 502

Where protester contends that it either intended to offer a 20-day
discount but indicated a 10-day discount or mistakenly believed a
10-day discount could have been evaluated under IFB, a 20-day discount
cannot be considered since it would cause displacement of another
bidder without protester's actual intent being evident on face of bid_ - - - 502

Modification after bid opening
Offer to change a 10-day discount to a 20-day discount after bid

opening is considered a late bid modification, acceptance of which is
precluded by ASPR 2—305 and par. 8(a) of solicitation instructions and
conditions since bid involved is not low bid. 502

Evaluation
Conformability of equipment, etc. (See CONTRACTS, Specifications,

Conformability of equipment, etc., offered)
Delivery provisions

Lowest overall cost to Government
In evaluation of bids to furnish field desks to be shipped f.o.b. origin

to several destinations, carriers whose rates were used by contracting
agency in computing transportation costs may be regarded as "regulated
common carriers" within meaning of ASPR 2—201 (a) I)(vi), whether they
are regulated by ICC or State in which bidder's production facilities and
delivery points are located since purpose of regulation is to insure that
award is made to bidder offering lowest evaluated overall cost including
transportation costs as required by ASPR 19—100 and ASPR 19—301.
Furthermore, U.S. may utilize tenders issued by State-regulated carriers
for intrastate shipments 443
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Contention that preferential "section 22" rates tendered by carriers
regulated by ICC to Govt. cannot be used in computing transportation
costs for evaluation of f.o.b. origin bids to furnish field desks, since clause
in ASPR 7—103.25 was not included in IFB, is not valid because wording
of clause appears verbatim in invitation. Moreover, ASPR 19—217.1(a),
which protestant views as requiring inclusion of clause, only requires
inclusion if contractor may be required by Govt. to ship desks under
prepaid commercial bills of lading 443

For purpose of using carriers' "section 22" tenders in evaluation of
bids under solicitation for field desks, there is no provision in ASPR for
evaluating carriers' responsibility or likelihood that preferential "sec-
tion 22" tenders offered to Govt. by carriers will still exist on date of
shipment. However, since "section 22" tenders are continuing unilateral
offers which may be withdrawn by carrier in accordance with terms of
particular tender, even though there is no assurance of continued exist-
ence of tender, contracting agency need not determine in evaluating
bids that these rates will exist on date of shipment, so long as they are in
effect or are to become effective prior to date of expected shipment and
are on ifie or published as provided in ASPR 19—301.1(a) 443

Estimates
Requirements contract

Invitation for bids is defective where no estimated quantities of
services advertised are stated as required by FPR 1—3.409(b) (1) and prior
GAO decisions 797

Factors other than price
Criteria inherent in solicitation

When similarly priced bids are received, phrase in Federal Procure-
ment Regs. sec. 1—2.407—6(a) that "other factors properly to be con-
sidered" in determining equality of bids means those criteria which are
inherent in solicitation and not those extraneous circumstances which
may become significantly attractive to procurement activity only be-
cause tie bids have been received, and incumbent contractor's past per-
formance record is just such an extraneous circumstance 466

Manuals
IFB schedule provision to effect a bidder will be considered non-

responsive if commercial technical manuals solicited did not meet military
specifications standards should be deleted for use in future solicitations
as it is prejudicial to fault bidders for this failure in view of fact military
specification on "Manuals, Technical: Commercial Equipment" does not
contemplate bid rejection on basis of manual insufficiency but rather
provides that details of manual content shall be covered by contract; in
view of conflicting provision in solicitation schedule that commercial
manual content that unintentionally deviates from equipment specifica-
tion affords no basis for bid rejection; and in view of fact bidder is bound
by its bid to comply with both equipment specifications and com-
mercial manual requirements of military specifications 249
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Method of evaluation
Propriety

Under IFB consisting of two items, furnishing of new printing press
and trade-in allowance for removal of old presses, only new item is con-
sidered foreign end product to which 6-percent differential factor pre-
scribed by Buy American Act (41 U.S.C. lOa—d) applies in evaluation of
bids to determine price reasonableness of domestic articles, even though
bid value of trade-in items was evaluation factor, since no articles,
mterials, or supplies are to be acquired for public use under trade-in
provision of IFB, and fact that second low bidder offering foreign print-
ing press would have been low bidder if trade-in allowance had been
deducted from cost of new item furnishes no basis for sustaining protest
to manner in which bids were evaluated 225

Negotiated procurement. (See CONTRACTS, Negotiation, Evaluation
factors

On basis other than on invitation
Information deviating from specifications

Award for transportation services evaluated on basis of oral an-
nouncement at bid opening instead of evaluation method provided in
IFB which would have resulted in different bidder being successful
should be terminated for the convenience of Govt. and requirement re-
solicited, since oral statement was not binding on bidders; moreover, bids
may not be evaluated on different basis than stated in IFB. Bidders were
effectively denied opportunity to consider whether bids should be modi-
fied and FPR 1—2.207(d) precludes award in such circumstance 707

Failure to furnish something required. (See CONTRACTS, Specifications,
Failure to furnish something required)

"Firm Bid Rule"
Application of rule
Bid that failed to list subcontractors which was submitted under

solicitation for retreading of pneumatic tires that limited subcontracting
to not more than 50 percent of work and that called for listing of sub-
contractors for purpose of establishing bidder responsibility may be
considered. It is only when subcontractor listing relates to material
requirement of solicitation that bid submitted without listing is non-
responsive, and fact that invitation imposed 50 percent limitation on
subcontracting does not convert subcontracting listing requirement to
matter of bid responsiveness since purpose of listing is to determine
bidder capability to perform, information that may be submitted sub-
sequent to bid opening. Furthermore, "Firm Bid Rule" was not violated
since bidder may not withdraw its bid and bid acceptance will result in
binding contract 27

Additional cost due to devaluation of doliar to corporation in business
of producing drafting and engineering instruments, measuring devices
and precision tools to obtain supplies from abroad to meet contractual
commitments to Govt. may not be reimbursed to corporation by in-
creasing any bid price open for acceptance or any contract price since
devaluation of dollar is attributable to Govt. acting in its sovereign
capacity and Govt. is not liable for consequences of its acts as a sover-
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Application of rule—Continued
eign; no provision was made for price increase because cost of perform-
ance might be increased; and under "firm-bid rule," bid generally is
irrevocable during time provided in IFB for acceptance of a bid 157

Labor stipulations. (See CONTRACTS, Labor stipulations)
Late

Mail delay evidence
Agency obtained evidence effect

Contracting officer acted in accordance with advice of postal officials
in accepting late registered mail bid on basis that lateness was due
solely to delay in mails for which bidder was not responsible. Award
will not be disturbed because it later appears that postal officials' advice
may have been erroneous 767

Procedure to obtain
It was not improper for contracting officer, rather than low bidder, to

have gathered information upon which determination to accept late bid
was made. Contracting officer was not obligated to conduct hearing
prior to making his determination 767

Modification
Discount terms

Offer to change a 10-day discount to a 20-day discount after bid
opening is considered a late bid modification, acceptance of which is pre-
cluded by ASPR 2—305 and par. 8(a) of solicitation instructions and
conditions since bid involved is not low bid 502

Proposals and quotations. (See CONTRACTS, Negotiation, Late
proposals and quotations)

Mistakes
Allegation after award. (See CONTRACTS, Mistakes)
Correction

Still lowest bid
Worksheets submitted to substantiate allegation of error in low lump-

sum bid to perform janitorial services having established error occurred
in bid preparation by subtracting rather than adding profit item, the bid
may be corrected. Furthermore, although bidder made no claim of error
for other items the agency contends were omitted in bid preparation
that does not preclude consideration of bid as corrected since corrected
bid approximates Govt.'s estimate for job and evidence indicates bid
would be low even if omitted items were to be added to bid 597

Discount terms
Offer of a 10-day discount is not such an apparent mistake that

contracting officer was required to verify bid since offer was not pre-
cluded by solicitation and, furthermore, Govt. may take advantage o(
discount when nondiscounted bid is low as provided by ASPR 2—407.3(d) 502

Evidence of error
'Clear and convincing evidence" of error

While GAO has right of review, authority to correct mistakes alleged
after bid opening but prior to award vests in procuring agency, and as
weight to be given evidence submitted in support of error is question
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of fact, determination by designated evaluator of evidence, to whom
matter was referred pursuant to ASPR 2—406.3(b) (1) and (c) (3), to
correct error since work sheets of low bidder established by clear and
convincing evidence that alleged error occurred, showed how it occurred,
and that price bid was only approximately 35 percent of price intended,
will not be disturbed by GAO, for work sheets alone can constitute clear
and convincing evidence of error, and fact that procuring activity deter-
mined evidence was not clear and convincing in no way bound evaluator
or reflected on independent consideration of evidence. Furthermore,
ASPR 2—406 procedure for evaluating bid mistakes applies whether
procurement is routine or complicated 232

Determination procedure
Apparent computation of certain individual items on worksheets

furnished in support of error in bid after total price was determined
rather than before is a logical if not an optimum procedure and does
not reasonably put authenticity of worksheets into question 597

Late telegraphic bid correction evidence of error
Although under ordinary circumstanc€s contracting officer is not

expected to anticipate possibility that bidder will claim mistake in bid
after award, where he was on notice of possibility of bid error in alterna-
tive item to basic bid for electrical distribution system and where bidder
had attempted to modify by late telegram both basic bid, Item 1, and
alternate item, Item 1A, contracting officer should have been alerted to
possibility of error on both items and it would have been prudent prior
to award of Item 1 to inquire if attempted price increases reflected
mistakes in both items, particularly since bidder had not acquiesced
in award. Therefore, upon establishing existence of mistake, no contract
having been effected at award price, and substantial portion of work
having been completed, contractor may be paid on a quantunivalebat or
quantum meruit basis, that is, reasonable value of services and materials
actuallyfurnished 368

Intended bid price uncertainty
Bid rejection

Where protester contends that it either intended to offer a 20-day
discount but indicated a 10-day discount or mistakenly believed a 10-day
discount could have been evaluated under IFB, a 20-day discount can-
not be considered since it would cause displacement of another bidder
without protester's actual intent being evident on face of bid 502

Unconscionable to take advantage
Rule

Fact that low bidder under IFB to furnish fitting assemblies verified
its bid price prior to award does not preclude relief after award from
mistake in bid where it would be unconscionable to require contract
performance, even though contractor's potential loss would not be very
great or that mistake was due to negligence in obtaining complete set of
specifications and, therefore, contract awarded may be canceled. Further-
more, under ASPR 2—406.3(e) (2), contracting officer is not required
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Unconscionable to take advantage—Continued
Rule—Continued

to accept low bid which is very far below other bids or Govt.'s estimated
price, notwithstanding bid verification, and as low bid was approximately
26 percent of next two higher bids for production unit and one-twelfth
of next higher bid for first article, for application is unconscionability
theory that where mistake is so great it could be said Govt. was ob-
viously getting something for nothing relief should be allowed 187

Verification
Basis of low bid verification

Acceptance of bid at aggregate amount quoted—bid which stated
"Bid based on award of all items" and offered prompt payment dis-
count—under invitation for 37 items of electrical parts and equipment
to be bid on individually and bid to show total net amount, without
verification of aggregate bid although it was substantially below total
net amounts shown in other bids and next lowest bid was verified,
entitles supplier of items, pursuant to purchase order issued, to adjust-
ment in price to next lowest aggregate bid, less discount offered, since
contracting officer considered there was possibility of error in higher bid
he should have suspected lower bid likewise was erroneous, and supplier
having been overpaid on basis of item pricing, refund is owing Govt.
for difference between amount paid supplier and next lowest bid 190

Modification
Ambiguous
Award for transportation services evaluated on basis of oral announce-

ment at bid opening instead of evaluation method provided in IFB
which would have resulted in different bidder being successful should
be terminated for the convenience of Govt. and requirement resolicited,
since oral statement was not binding on bidders; moreover, bids may
not be evaluated on different basis than stated in IFB. Bidders were
effectively denied opportunity to consider whether bids should be
modified and FPR 1—2.207(d) precludes award in such circumstances -- - 797

Negotiated procurement. (See CONTRACTS, Negotiation)
Offer and acceptance. (See CONTRACTS, Offer and acceptance)
Omissions

Information
Essentiality

Failure of low bidder to list buses it would use in performing trans-
portation service contracts did not render bid nonresponsive as omission
relates to responsibility of bidder rather than to responsiveness of bid,
since procurement requirement was for furnishing of services and not for
furnishing buses, except as incident to furnishing services, and since
bidder is legally obligated to furnish buses having acceptable minimum
characteristics. Therefore bid should ntt have been rejected without
specific determination that company was nonresponsive 396
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Preparation
Costs

Recovery
Although bid or proposal preparation costs may be reimbursable

where Govt. has breached implied obligation to fairly consider bid or
proposal, claim for cost of preparing proposal to furnish weather observa-
tion and cloud seeding aircraft may not be considered on basis reevalua-
tion of price score factor displaced claimant—reevaluation necessitated
by fact initial evaluation used erroneous technique--- or on basis it was
deemed inadvisable to cancel procurement because of erroneous public
opening of proposals—determination sufficiently justifjcd—--sinco these
facts do not support finding of breach of obligation that warrants re-
covery of proposal preparation costs 253

Damage claim for anticipated profits by unsuccessful offeror is not for
aliowance since no contract came into existence and, therefore, there is no
legal basis to support claim. Also, claim for proposal preparation costs
based upon contention that technical proposal submitted under step one
of two-step procurement was not fairly and honestly considered is not for
allowance by U.S. GAO since standards and criteria for allowance of
preparation costs have not been established by courts 357

GAO is aware of no authority to support bidder claim for "damages
and a reward for our valuable suggestions." However, it may be, we
do not decide, that protester would have valid claim for bid preparation
costs under criteria of Excavation Construction Inc. v. United ,States, No.
408—71, U.S. Ct. Cl., Apr. 17, 1974; Keco Industries, Inc. v. Unitcd
States, No. 173—69, U.S. Ct. Cl., Feb. 20, 1974; and Keco Industries v.
United States, 192 Ct. Cl. 773, 428 F. 2d 1233 (1970). Should protester
choose to file such claim GAO would be obliged to consider it under
above-noted case law and make determination at that time 909

Prices
Unreasonably low -

Even though low bid under two-step procurement for pump testing
system was substantially less than other bids, award to low bidder was
proper since bidder verified its bid was correct, agency determined that
proposal would meet specifications at price bid, and "buying in" allega-
tion does not constitute basis to preclude award to an otherwise accept-
able bidder 509

Protests. (See CONTRACTS, Protests)
Qualified

Acceptance of bid
Prejudicial to other bidders

Where IFB sets out maximum time for service and maintenance for
water purification unit and procurement agency does not refute conten-
tion that system bid by successful bidder could not meet these service
and maintenance requirements but merely states that with post-award
change in chemicals to be used contractor will meet specification require-
ment, GAO concludes action was "waiver" of specification and was
prejudicial in material respect to other bidders 909
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Bid nonresponsive
Bidder, which by its bid on water purification system transformed

design specification for membrane with required p11 range of 1—13 into
performance specification for its entire system and offered membrane
having range of only pH 4.5—5.0, should have been declared nonrespon-
sive since transformation of specification should have been accomplished
by (1) IFB amendment, or (2) rejection of all bids and readvertisement 909

Cover letter. (See BIDS, Qualified, Letter, etc.)
Letter, etc.

Containing conditions not in invitation
Bid submitted with cover letter which (1) clearly conditions bidder's

performance on presence of certain physical site conditions which did
not exist, and (2) attempts to reduce bidder's obligation to meet specifi-
cations as written is unacceptable qualified bid 909

Listing production facilities
Cover letter included with bid which lists bidder's production facilities

in several cities and describes new facility to be opened in Washington,
D.C., is responsibility information which does not qualify or condition
bid or limit basis of responsibility determination 932
Qualified products. (See CONTRACTS, Specifications, Qualified products)
Rejection

Discarding all bids. (See BIDS, Discarding all bids)
Erroneous basis
Where contracting officer improperly found that low bid was nonre-

sponsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination
of responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company
was low bidder and make award to company, if its bid is otherwise
acceptable for award 396

Fact that an amendment to IFB which extended bid opening date
and made material change in specifications was not formally acknowl-
edged by low bidder did not require rejection of low bid where the bid
was dated just 2 days before extended bid opening date evidencing
bidder was aware of existence of amendment, and where bid date con-
stituted implied acknowledgment of receipt of amendment, and since
low bid should not have been rejected as nonresponsive, it is recom-
mended that if low bidder is a responsible firm and contracting agency's
operational capability will not be disrupted, the erroneously awarded
contract should be terminated for convenience of Govt. and award
made to low bidder at its bid price 569

Requests for proposals. (See CONTRACTS, Negotiation, Requests for
proposals)

Samples. (See CONTRACTS, Specifications, Samples)
Specifications. (See CONTRACTS, Specifications)
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Applicability of Federal procurement rules
Tinder invitation issued by Federal grantee required by HEW regu-

lation to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps con1ained in bid conditions or submit alter-
native affirmative action plan nevertheless submitted a responsive hid
since in signing part I certification bidder is committed to comply with
terms and conditions of New Orleans Plan and to submit alternative
plan for trades not signatory to New Orleans Plan, thus meeting material
requirements of invitation 451
Submission

Time extension for submission
Amended invitation requirement

Late receipt of amendment
Bidder who contends that failure to be timely notified of amendment

to IFB to furnish field desks that extended hid opening date cost it
more favorable quotes from suppliers is not considered to have been
prejudiced by extension of bid opening date or failure to receive amend.
ment prior to originally scheduled bid opening date where record evi-
dences acknowledgment of amendment was received with letter modi-
fying certain option prices by time of bid opening. Furthermore, there
is no indication that apparent late receipt of amendment resulted from
any deliberate act by contracting agency or that bidder raised any
objection prior to extended bid opening 443
Surplus property. (See SALES)

Tie
Procedure for resolving

Where two equal bids were received to perform international freight
forwarding services and award was made to incumbent firm rather
than drawing lots as required by Federal Procurement Regs. sec.
1—2.407—6(b), recommendation is made that contracting agency now
draw lots and, if protester wins drawing, that award made be terminated
for convenience of Govt. and that award be made to previously un-
successful bidder for the remaining services. Modifies 37 Comp. Gen.
330 460
Trade-in allowances

Foreign product offered
Under IFB consisting of two items, furnishing of new printing press

and trade-in allowance for removal of old presses, only new item i
considered foreign end product to which 6-percent differential factor
prescribed by Buy American Act (41 U.S.C. lOa—d) applies in evaluation
of bids to determine price reasonableness of domestic articles, even
though bid value of trade-in items was evaluation factor, since no
articles, materials, or supplies are to be acquired for public use under
trade-in provision of IFB, and fact that second low bidder offering
foreign printing press would have been low bidder if trade-in allowance
had been deducted from cost of new item furnishes no basis for sustaining
protest to manner in which bids were evaluated 225
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BIDS—Continued page
Two-step procurement

Bid protest procedures applicability
Timeliness requirement in sec. 20.2 of Interim Bid Protest Procedures

and Standards is for application to protests incident to two-step form of
procurement since special exception to protest procedure for this form of
procurement is not warranted. Therefore, not for consideration is both
allegation of specification improprieties filed after closing date for receipt
of bids under step two since improprieties should have been discussed at
pre-technical proposal conference or brought to attention of contracting
agency prior to closing date for receipt of proposals under step one, and
delayed objection to rejection of technical proposal submitted under
step one as contacts to obtain explanations and clarifications do not
meet requirement of protesting to contracting agency. Furthermore,
exceptions in sec. 20.2(b) to protest procedures do not apply since to
pursue a matter that appears futile does not constitute "good cause
shown" and rejection of proposal for deficiencies does not raise issues
significant to procurement practices and procedures 357

Evaluation
Costs

"Life cycle" v. "cost of ownership"
Deletion of "life cycle" costing evaluation factor and addition of "cost

of ownership to the Government" factor in a reinstated solicitation after
submission of oscilloscopes for qualification under step one of two-step
negotiated procurement without giving offerors opportunity to modify
their step one proposals in light of new introduced factors into procure-
ment is sustained since there is no evidence of real prejudice to position
of protester 632

Price acceptability
Even though low bid under two-step procurement for pump testing

system was substantially less than other bids, award to low bidder was
proper since bidder verified its bid was correct, agency determined that
proposal would meet specifications at price bid, and "buying in" allega-
tion does not constitute basis to preclude award to an otherwise accept-
able bidder 509

Second step
Contract subject to approval

Contention that no contract came into existence under second step of
two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for
housing construction because bid accepted orally was not effective before
expiration of Davis-Bacon Wage Rate Determination and bid itself, or
alternative allegation that bid was nonresponsive and also contained bid
price error and, therefore, there was no contract to terminate for default
is refuted by record which evidences oral notification of contract ap-
proval made subsequent to written notification of award made subject
to such approval was in compliance with IFB. Furthermore, failure to
describe actual amount of work to be performed by contractor did not
make its bid nonresponsive as invitation did not require this informa-
tion, and variances between price bid and Govt.'s estimate and other
bids submitted was insufficient to place contracting officer on construc-
tive notice of error 167

564-361 0—75 — 15
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BIDS—Continued Page
Two-step procurement—Continued

Specifications
Revision

Propriety
Deletion of "life cycle" costing evaluation factor and addition of

"cost of ownership to the Government" factor in a reinstated solicita-
tion after submission of oscilloscopes for qualification under step one
of two-step negotiated procurement without giving offerors opportunity
to modify their step one proposals in light of new introduced factors
into procurement is sustained since there is no evidence of real prejudice
to position of protester 632

Technical proposals
Criteria sufficiency

Where specifications for two-step procurement of high takeoff angle
antennas and ancillary items did not call for separate ladder and low
bidder under Step II proposed to furnish ladder that would be integral
part of antenna structure and only other bidder offered separate ladder
on basis of prior experience, bidders were not competing on equal basis
and contracting agency's acceptance of low bid without issuing amend-
ment to specifications to establish cliteria requires cancellation of Step
II of invitation for bids and reopening of Step I phase of procurement
on basis of amended specifications to assure equal bidding basis. Fact
that two-step procedure combines benefits of coml)etitive advertising
with feasibility of negotiation does not obviate necessity for adherence
to stated evaluation criteria arid basis or essential specification require-
ments 47

Preparation costs, anticipated profits, etc.
Damage claim for anticipated profits by unsuccessful offeror is not for

allowance since no contract came into existence and, therefore, there is
no legal basis to support claim. Also, claim for proposal preparation costs
based upon contention that technical proposal submitted under step
one of two-step procurement was not fairly and honestly considered is
not for allowance by U.S. GAO since standards and criteria for allowance
of preparation costs have not been established by courts

BOARDS, COMMITTEES, AND COMMISSIONS
Compensation. (See COMPENSATION, Boards, committees, and

commissions)
BONDS

Bid
Excessive amount

Minor informality
Since furnishing of bid bond in excess of amount required by IFB

does not constitute change that would give one bidder an advantage
over another, deviation may he waived as minor informality 431
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BUY AMERICAN ACT
Applicability

Contractors purchases from foreign sources
End product v. components

For purposes of Buy American Act (41 U.S.C. 10a—d), General
Services Admin. properly evaluated general mechanics' tool kits being
procured as domestic source end products, since each kit as an entirety—
not individual tools contained therein—is an "end product" and cost
of foreign component tools constituted less than 50 percent of cost of
all components 726

Bids. (See BIDS, Buy American Act)
Small business concerns

Buy American Act v. small business requirements
Requirement of small business definition that end items to be furnished

shall be manufactured or produced in U.S. is separate and distinct
from Buy American Act requirements that preference be given to
domestic source end products. Therefore, term "manufactured or
produced" as used in small business definition is not regarded as "manu-
facturing" processes within contemplation of Buy American Act 463

CANAL ZONE
Employees

Hired locally
Home leave

Although employee, who entered service in Canal Zone, was given
transportation agreement on basis of his travel to the Zone as dependent
of employee with transportation agreement, he is not entitled to ac-
cumulate 45 days annual leave and home leave since he did not meet
requirement of 5 U.S.C. 6304(b) that he be recruited from U.S. or
territory or possession of U.S. outside the Zone. Further, home leave
under 5 U.S.C. 6305(a) may not be granted since the employee is not
entitled to accumulate 45 days annual leave 966
Status

"Territories and possessions"
Although employee, who entered service in Canal Zone and was

given transportation agreement based on his former status as dependent
of employee with transportation agreement, was not entitled to ac-
cumulate 45 days annual leave and home leave while stationed in the
Zone, he was entitled to such benefits upon transfer to Mexico since the
Zone is considered within the phrase "territories and possessions" of
U.S. as used in 5 U.S.C. 6304(b) (1) covering the 45-day leave accumula-
tion and employee entitled to such accumulation is entitled to home
leave 966

CARRIERS
Common

State regulated
In evaluation of bids to furnish field desks to be shipped f.o.b. origin to

several destinations, carriers whose rates were used by contracting
agency in computing transportation costs may be regarded as "regulated
common carriers" within meaning of ASPR 2—201 (a) D(vi), whether they
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CARRIERS—Continued Page
Common—Continued

State regulated—Continued
are regulated by ICC or State in which bidder's production facilities
and delivery points are located since purpose of regulation is to insure
that award is made to bidder offering lowest evaluated overall cost
including transportation costs as required by ASPR 19- 100 and ASPR
19—301. Furthermore, U.S. may utilize tenders issued by State-regulated
carriers for intrastate shipments 443
Operating authority

I.C.C. or State
Status of carrier

Amount claimed for movement of tug and barge under canceled con-
tract because contractor did not have required ICC authority is not
reimbursable as agent of Govt. may not waive requirement that a water
carrier in interstate commerce is subject to regulation under Interstate
Commerce Act, and since no benefit accrued to Govt., payment on a
quantum meruil basis may not he made

CEREMONIES AND CORNERSTONES
Dedication

Expense reimbursement
Since holding of dedication ceremonies and laying of cornerstones

connected with construction of public buildings and public works are
traditional practices, costs of which are chargeable to appropriation for
construction of building or works, expense of engraving and chrome
plating of ceremonial shovel used in ground breaking ceremony would
be reimbursable and chargeable in same manner as any reasonable
expense incurred incident to cornerstone laying or dedication ceremony
but for fact evidence has not been furnished as to who authorized the
chrome plating and engraving of shovel; where shovel originated; sub-
sequent use to be made of shovel; and why there was 1-year lag between
ground breaking ceremony and plating and engraving of shovel

CHECKS

Delivery
Banks

Retired pay
Although permissive authority in 31 U.S.C. 492(b) for issuance by

disbursing officers, in accordance with regulations prescribed by Secre-
tary of the Treasury, of composite checks to banks or financial institu-
tions for credit to accounts of persons requesting in writing that recurring
payments due them be handled in this manner includes issuance of Mili-
tary Retired Pay checks, composite checks should not be issued without
determination, pursuant to regulations to be prescribed by Secretary, of
continued existence and/or eligibility of persons covered, and if provided
by regulation deposits may be made to joint accounts as well as single
accounts 75
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Forgeries
Endorsement

Rubber-stamp
Reclamation action for proceeds of original check endorsed by unau-

thorized use of rubber-stamp imprint of payee's name should be con-
tinued against the cashing bank, a Georgia institution, since check
issued to an out-of-State payee was negotiated on an endorsement made
by an "unauthorized signature" within meaning of that term as pre-
scribed by Uniform Commercial Code adopted by Georgia, and improper
negotiation was due to no fault of payee who had been issued and cashed
a substitute check and, therefore, passage of valid title to bank was
precluded. Fraudulent negotiation was made possible by bank's failure
to identify negotiator of check rather than by, unauthorized endorsement.
Use of rubber stamp—a rarity for individuals—and fact that check was
drawn to out-of-State payee required greater degree of care to identify
endorser than was exercised by endorsing bank 19
Nonreceipt

Expenses incidental to loss
Bidder's claim for incidental expenses that resulted from loss of

unendorsed cashier's check, payable to the order of GSA and submitted
as bid deposit incident to sale of real property and which was lost in
mail when returned after all bids were rejected is denied because GSA,
as pledgee, is only obligated to use ordinary care and its use of certified
mail, return receipt requested, conforms with customary practice and
pledgees need not insure pledged property 607

CIVIL SERVICE COMMISSION
Jurisdiction

Compensation matters
Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory

Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly contribu-
bution of $6,888 towards retirement is not necessary, since authority of
Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. How-
ever, matter should be submitted to CSC which has jurisdiction to make
final determinations as to applicability of Classification Act, and upon
determination of proper rate of pay, request for waiver of any erroneous
payments, if over $500, may be submitted to GAO 531

Retirement
National Guard technicians who are separ ' '1 from civilian positions

as result of loss of enlisted military status due to failure on part of Na-
tional Guard to accept their reenlistment applications, although quali-
fied, are considered to have been involuntarily separated and, therefore,
entitled to severance pay provided under 5 U.S.C. 5595, except when it
is reasonably established that failure to accept application for reenlist-
ment is for cause based on charges of misconduct, delinquency, or
inefficiency on part of enlisted member. Although GAO has no jurisdic-
tion to determine whether qualified technician who is separated from
civilian position because application for reenlistment is not accepted is
precluded from receiving civil service retirement benefits based on invol-
untary separation, it is suggested reference in legislative history of
National Guard Technicians Act of 1968 to "involuntary retirement"
should be narrowly construed 493



1100 LNDEX DIGEST

CLAIMS
Assignments

Checks. (See CHECKS, Delivery, Banks)
Contracts

Business operation sold, etc.
Proposed novation agreement among contractor—wholly owned

subsidiary of large concern—awarded two Govt. contracts for hydraulic
turbines and other items, subcontractor who assumed responsibility
to complete contracts upon the closing down of subsidiary plant and
sale to foreign corporation of those assets not needed to perform con-
tracts, and the Govt. may be approved if in best interest of Govt.
Although novation agreement will contravene Anti-Assignment Act,
41 U.S.C. 15, since exception in ASPR 26—402(a) that permits recogni-
tion of third party as successor in interest to Govt. contract is not
applicable as subcontractor's interests in contracts are not "incidental
to the transfer" of subsidiary, there is no objection to recognition of
assignment if it is administratively determined to be in best interests
of Govt 124

Personal property losses
Claims against carrier

Claim acquired by assignment pursuant to Military Personnel and
Civilian Employees' Claims Act, 31 U.S.C. 240, against carrier for loss
of antique Imari and Kutani Japanese porcelains in transit of Air
Force officer's household goods properly was recovered by setoff against
carrier who has denied liability because poreelains were not declared to
have extraordinary value; loss was not listed at time of delivery; and
shipment being only one in van it could not have been misdelivered.
However, although of high value, antique porcelains are not articles
of extraordinary value and since valuation placed Ofl shipment was
intended to include porcelains, separate bill of lading listing was not
required, clear delivery receipt may be rebutted by parol evidence;
and carrier's receipt of more goods at origin than delivered establishes
prima facie case of loss in transit 61
Damages

Contracts
Valuable suggestions submitted with bid

GAO is aware of no authority to support bidder claim for "damages
and a reward for our valuable suggestions." However, it may be, we
do not decide, that protester would have valid claim for bid preparation
costs under criteria of Excavation Construction Inc. v. (Jnited States,
No. 408—71, U.S. Ct. Cl., Apr. 17, 1974; Keco Industries, Inc. v. United
States, No. 173—69, U.S. Ct. Cl., Feb. 20, 1974; and Keco Industries v.
United States, 192 Ct. Cl. 773, 428 F. 2d 1233 (1970). Should protester
choose to file such claim GAO would be obliged to consider it under
above-noted case law and make determination at that time 909
Doubtful

Military matters
Court's interpretation in Edward P. Chester, Jr., et at. v. United

States, 199 Ct. Cl. 687, that words "shall if not earlier retired be retired
on June 30," which are contained in mandatory retirement provision,
14 U.S.C. 288(a), did not absolutely forbid Coast. Guard officers manda-
torily retired on June 30 in 1968 or 1969, as well as officers held on active
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CLAIMS—Continued page
Doubtful—Continued

Military matters—Continued
duty beyond mandatory June 30 date, from retiring voluntarily under
14 U.S.C. 291 or 292, and that officers were entitled to compute their
retired pay on higher rates in effect on July 1, will be followed by GAO.
Therefore, under res judicata principle, payment to claimants for periods
subsequent to court's decision may be made at higher rates in effect
July 1. Payments to other claimants in similar circumstances, in view
of fact court's decision is original construction of law changing GAO's
construction, may be made both retroactively and prospectively,
subject to Oct 9, 1940 barring act, and submission of doubtful cases to
GAO. Overrules B—165038 and other Contrary decisions 94

Submission to General Accounting Office
On bases of Supreme Court ruling in Frontiero v. Richardson, decided

May 14, 1973, to effect that differential treatment accorded male and
female membeis of uniformed services with regard to dependents violates
Constitution, and P.L. 93—64, enacted July 9, 1973, which deleted from
37 U.S.C. 401 sentence causing differential treatment, regulations re-
lating to two types of family separation allowances authorized in 37
U.S.C. 427 should be changed to authorize family separation allowances
to female members for civilian husbands under same conditions as
authorized for civilian wives of male members, and for other dependents
in same manner as provided for male members with other dependents.
Since Frontiero case was original construction of constitutionality of
37 U.S.C. 401 and 403, payments of family allowance may be made
retroactively by services concerned, subject to Oct. 9, 1940 barring act,
and submission of doubtful claims to GAO 148

As Frontiero decision, decided May 14, 1973, in which Supreme Court
ruled on inequality between male and female military members with
regard to quarters allowances, was original construction of constitu-
tionality of 37 U.S.C. 401 and 403, decision is effective as to both active
and former members from effective date of statute, subject to barring
act of Oct. 9, 1940 (31 U.S.C. 71a). Documentation required from
female members to support their claims should be similar to that re-
quired of male members under similar circumstances and should be
sufficient to reasonably establish member's entitlement to increased
allowances. Although claims for 10-year retroactive period may be
processed by services concerned, since filing claim in administrative
office does not meet requirements of barring act, claims about to expire
should be promptly submitted to GAO for recording, after which they
will be returned to service for payment, denial or referral back to GAO
for adjudication. Doubtful claims should be transmitted to GAO for
settlement 148

Since act of July 9, 1973, P.L. 93—64, repealed provision of 37 U.S.C.
401 relating to proof of dependency by female member, quarters allow-
ance prescribed in 37 U.S.C. 501(b) for inclusion in computation of
male member's unused accrued leave that is payable at time of dis-
charge, may be allowed female members on basis they are entitled to
same treatment accorded male members who are not normally required
to establish that their wives or children are in fact dependent on them
for over one-half their support. Allowance may be paid retroactively by
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CLAIMS—Continued page
Doubtful—Continued

Submission to General Accounting Office—Continued
service concerned, subject to Oct. 9, 1940 barring act, but claims about
to expire should be transmitted to GAO pursuant to Title 4, GAO 7,
as should doubtful claims 148
Evidence. (See EVIDENCE)
Evidence to support

Best evidence available
Acceptability

Veterans Administration (VA) employee claimed environmental dif-
ferential under FPM Supp. 532—1, S8—7 and Appendix J, for cold work.
Fact that VA furnished protective clothing for work in cold storage
area does not defeat entitlement since employee performed work which
Appendix J lists as qualifying for differential and no provision is made
for alleviating discomfort. Where VA does not have past records of
actual periods of exposure, which normally constitute basis for payment
of cold work differential, payment may be based on most reasonable
estimate after consideration of all available records 789
Reporting to Congress

Limitation on use of act of Apr. 10, 1928
Extraordinary circumstances

Reporting claim to Congress under Meritorious Claims Act of 1928
(31 U.S.C. 236) for additional cost to corporation to meet its contractual
commitments to Govt. by reason of devaluation of dollar would not he
justified because claim contains no elements of unusual legal liability or
equity. Remedy afforded by act is limited to extraordinary circum-
stances, and cases reported by GAO to Congress generally have involved
equitable circumstances of unusual nature and which are unlikely to
constitute recurring problem, since to report to Congress a particular
case when similar equities exist or are likely to arise with respect to other
claimants would constitute preferential treatment over others in similar
circumstances 157
Set-off. (See SET-OFF)
Statutes of limitation. (Sec STATUTES OF LIMITATION)
Transportation

Improper packing charges
Disallowed

Disallowance of claims presented by motor carrier for improper
packing charges under Rule 687 of National Motor Freight Classification
relating to shipments known to be classified materials transported under
control of Armed Forces Courier Service is sustained where only evidence
relating to manner of packing is inference drawn from fact that GBL
contained no description of packing and where motor carrier is estopped
from asserting that shipments were improperly packed because it had
knowledgeofthesecuritypacking 784

COLLECTIONS (Sec DEBT COLLECTIONS)
COLLEGES, SCHOOLS, ETC.

Grants-in-aid
Educational programs. (See STATES, Federal aid, grants, etc., Edu-

cational institutions)



INDEX DIGEST 1103

COMMODITY CREDIT CORPORATION
Price-support programs

Wool
Under well established rule that substantive statutory regulations

have effect of Jaw and cannot be waived, Commodity Credit Corp. lacks
authority to adopt proposed amendment to regulations promulgated
under National Wool Act to extent that would permit retroactive waiver
of regulatory requirement that wool price support payments be based on
actual net sales proceeds. However, in view of broad administrative
discretion afforded by sec. 706 of act in formulating program terms and
conditions, there is no objection to prospective adoption and application
of provision for varying actual net sales proceeds requirement under
limited and clearly defined circumstances and subject to determination
that provision is consistent with purposes of act 364

COMPENSATION
Aggregate limitation

OS—iS General Schedule
Application

Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory
Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly contribu-
tion of $6,888 towards retirement is not necessary, since authority of
Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. how-
ever, matter should be submitted to CSC which has jurisdiction to make
final determinations as to applicability of Classification Act, and upon
determination of proper rate of pay, request for waiver of any erroneous
payments, if over $500, may be submitted to GAO 531
Allotments. (See COMPENSATION, Assignment)
Assignment

Banking facilities for deposit, etc.
Commercial insurance premium payments

Allotment of civilian compensation to joint account in financial
institution which is used to effect payment of commercial insurance
premiums is proper under applicable law and regulations—31 U.S.C. 492,
as amended by P.L. 90—365; Treasury Dept. Cir. No. 1076 (First Revi-
sion) dated Nov. 22, 1968; ch. 7000, Part III, Treasury Fiscal Require-
ments Manual for Guidance of Departments and Agencies, and Dept. of
Treasury Transmittal Letter No. 59 to Manual
Boards, committees, and commissions

Technology Assessment Advisory Council members
Reemployed annuitant

Limitation on pay of public members of Technology Assessment
Advisory Council contained in sec. 7(e) (2), Pub. L. 92—484, operates to
limit amount of pay fixed for members and that fixed rate may not vary
because Council member will receive less pay by virtue of restriction in
5 U.S.C. 8344(a) 654
Ceiling. (Sec COMPENSATION, Aggregate limitation)
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COMPENSATION—Continued page
Double

Concurrent military retired and civilian service pay
Exemptions

Reserve Officers' Training Corps programs
Establishment under 10 U.S.C. 2031 of Marine Corps Junior Reserve

Officers' Training Corps unit at Indian High School funded by Federal
Govt. is not precluded since establishment of corps in "public and
private secondary educational institutions" is not restricted to non-
governmental institutions, and retired members of uniformed services
employed as administrators and instructors are required to he paid
under 10 U.S.C. 2031(d) (1), which provides for retention of retired or
retainer pay by member and payment by school to member of additional
amount of not more than difference between such pay and active duty
pay and allowances, half of which is reimbursable by appropriate service.
However, GS appointments of officer and Fleet Reservist, with CSC
approval, need not be revoked, and any resultant dual compensation
payments may be waived, but future payments to members ale coni-
pensable under sec. 2031(d)(1), and incident to GS appointments,
school may not be reimbursed for additional amounts paid members .. 377
Increases

Promotions. (See COMPENSATION, Promotions)
Jury duty

Fees. (See COURTS, Jurors, Fees)
Limitation. (See COMPENSATION, Aggregate limitation)
Method of computation

Overtime
Preliminary and postliminary duties

Payment of overtime claims presented by past or present members
of Federal Protective Service, GSA, Region III, on basis of Eugic L.
Baylor et a!. v. United Slates, 198 Ct. Cl. 331, is authorized except that
time for uniform changing should be allowed in accordance with GSA
test determination rather than time reflected in the holding, and allow-
ance of individual claim in excess of 10 minutes per day after set off of
duty-free lunch periods, subsequent to period covered by court case,
depends upon whether particular guard was required to carry a gun,
location of his locker, control point, if any, and post or posts of duty,
reasonable walking or travel time between points, and, in case of super-
visors, particular preliminary and postliminary duties performed, and
method for computing amount due is made part of this decision by
incorporation. Modified by 54 Comp. Gen. 11 489

Past or present GSA Federal Protective Service members who have
presented no evidence to support their claims for preliminary and post-
liminary duties on basis of E-ugie L. Baylor et a!. v. United States, 198 Ct.
Cl. 331, may only be allowed uniform changing time, and then only UI))fl
submission of release of any claim arising out of performance of additional
preliminary and postliminary duties commencing from point in tuiic
10 years prior to date upon which their claims were received in Trans-
portation and Claims Div. of U.S. GAO, even though use of releases
generally is not favored. However, use of releases is warranted to insure
that claimants present their claims in full at one time and that they do
not later claim additional amounts. Modified by 54 Comp. Gen. 11... 489
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COMPENSATION—Continued Page
Military pay. (See PAY)
Night work

Regularly scheduled night duty
Leaves of absence

Employee on 8 hour regular shift of duty, which included 2 a.m. on
last Sunday in Apr. when standard time was advanced 1 hour to daylight
saving time (15 U.S.C. 260a(a)), who was placed on annual leave for 1
hour so 1 hour of pay would not be lost may not be paid Sunday premium
pay for 1 hour of annual leave since 5 U.S.C. 5546 does not authorize
premium pay for leave status during any part of regularly scheduled
tour of duty on Sunday. However, night differential prescribed by 5
U.S.C. 5545(a) is payable for paid leave period that is less than 8 hours,
including both night and day hours, and it is sufficient to only note on
time and attendance report fact leave was attributable to time change.
Thus an employee who works 12 midnight to 8 a.m. shift on Sunday
when time is advanced will be placed on annual leav for 1 hour and
receive night differential for 6 hours including hour of annual leave 292

Wage board employees. (See COMPENSATION, Wage board employees,
Night differential)

Overpayments
Waiver. (See DEBT COLLECTIONS, Waiver)

Overtime
Aggregate limitation
Sunday and holiday work performed on regular and recurring basis is

not work within purview of compensatory provisions of 5 U.S.C. 5543
and 5 CFR 550.114, and employee who from Aug. 1, 1955, through
Jan. 10, 1970, maintained reservoir records, as well as other employees
similarly situated, is entitled as provided by 5 CFR 550.114(c) to over-
time compensation prescribed by 5 U.S.C. 5542 for period not barred by
31 U.S.C. 71a. Overtime is compensable on basis of actual time worked
Sundays and minimum of 2 hours for holidays, payable without interest
in absence of statute so providing, and at grade limitation prescribed by
5 U.S.C. 5542(a)(1). Employees who took compensatory time may be
paid difference between value of that time and overtime; claims affected
by 31 U.S.C. 71a should be forwarded to GAO for recording and return;
overtime is payable when compensatory time is not requested 264

Compensatory time
Failure to use

Claim of reservoir superintendent of Bureau of Reclamation for 2
hours overtime for Sundays and holidays he was required to work during
period Aug. 1, 1955, through Jan. 10, 1970, to take weather and reservoir
operation records—overtime claimed on basis of not taking advantage
of compensatory time arrangement before its discontinuance—is not
within purview of 5 U.S.C. 5596 regarding timely appeal to unwar-
ranted personnel action and is for consideration pursuant to 31 U.S.C.
71a, and claim having been received in U.S. GAO on May 23, 1973, only
that portion of claim for period prior to May 23, 1963, is barred 264

Early reporting and delayed departure
Administrative approval requirement

Preliminary and postliminary duties being compensable as overtime
under 5 U.S.C. 5542 only if performance of overtime had been approved
by official properly delegated in writing to authorize duties—mere tacit
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COMPENSATION—Continued
Overtime—Continued

Early reporting and delayed departure—Continued
Administrative approval requirement—Continued

expectation that work will be performed is insufficient approval— and if
amount of time involved is not considered de minirnu, time spent by
security policemen and guards in preliminary and postliminary duties of
changing into and out of uniform, picking up and replacing belt, am-
munition, and revolver, standing inspection for physical fitness, receiv-
ing special irstructions and assignments, and walking to assigned post,
although considered work, is not compensable as overtime where record
does not evidence approval of work by proper authority and establishes
duties not only did not follow consistent pattern but were so nominal
they must be considered to be within de minimus rule

Guards
Claims on basis of Eugie L. Baylor case

Payment of overtime claims presented by past or present members of
Federal Protective Service, GSA, Region III, on basis of Bugle L.
Baylor et at. v. United States, 198 Ct. Cl. 331, is authorized except that
time for uniform changing should be allowed in accordance with GSA
test determination rather than time reflected in the holding, and allow-
ance of individual claim in excess of 10 minutes per day after set off of
duty-free lunch periods, subsequent to period covered by court case,
depends upon whether particular guard was required to carry a gun,
location of his locker, control point, if any, and post or posts of duty,
reasonable walking or travel time between points, and, in ease of super-
visors, particular preliminary and postlirninary duties performed, and
method for computing amount due is made part of this decision by
incorporation. Modified by 54 Comp. Gen. 11

Past or present GSA Federal Protective Service members who have
presented no evidence to support their claims for preliminary and l)ost-
liminary duties on basis of Eugie L. Baylor et at. v. United Slates, 198
Ct. Cl. 331, may only be allowed uniform changing time, and then only
upon submission of release of any claim arising out of performance of
additional preliminary and postliminary duties commencing from point
in time 10 years prior to date upon which their claims were received in
Transportation and Claims Div. of U.S. GAO, even though use of
releases generally is not favored. However, use of releases is warranted
to insure that claimants present their claims in full at one time and that
they do not later claim additional amounts. Modified by 54 Corn1).
Gen.—41 489

Employees other than Federal
Payment for overtime services 1)rovided by Guam customs and

quarantine officers at Andersen AFB, Guam, on 24-hour, 7-days-a-week
rotating basis to accommodate incoming foreign traffic, plus overhead
surcharge, which is claimed by Territory of Guam, pursuant to P.L.
9—47 that imposes basic charge equivalent to hourly wage rate of officer
performing service, plus administrative surcharge of 25 percent, on "all
air and sea carriers and other persons" may be paid, irrespective of laws
and regulations enforced by officers as Federal agencies are subject as
other carriers to charges imposed for overtime Federal customs inspec-
tions under 19 U.S.C. 267, to extent that their operations are subject to
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Employees other than Federal—Continued
customs inspections generally. However, determination should be made
that surcharge is reasonable and does not constitute an unconstitutional
tax upon U.S. Government 173

Premium pay
Sunday work regularly scheduled, (See COMPENSATION, Pre-

inium pay, Sunday work regularly scheduled)
Preliminary and postliminary duties

Overtime. (See COMPENSATION, Overtime, Early reporting and
delayed departure)

Regular
Not within purview of compensatory time provisions

Sunday and holiday work performed on regular and recurring basis
is not work within purview of compensatory provisions of 5 U.S.C.
5543 and 5 CFR 550.114, and employee who from Aug. 1, 1955, through
Jan. 10. 1970, maintained reservoir records, as well as other employees
similarly situated, is entitled as provided by 5 CFR 550.114(c) to over-
time compensation prescribed by 5 U.S.C. 5542 for period not barred
by 31 U.S.C. 71a. Overtime is compensable on basis of actual time
worked Sundays and minimum of 2 hours for holidays, payable without
interest in absence of statute so providing, and at grade limitation
prescribed by 5 U.S.C. 5542(a) (1). Employees who took compensatory
time may be paid difference between value of that time and overtime;
laims affected by 31 U.S.C. 71a should be forwarded to GAO for
recording and return; overtime is payable when compensatory time is
not requested 264
Premium pay

Environmental differential
Entitlement

Veterans Administration (VA) employee claimed environmental
differential under FPM Supp. 532—1, S8—7 and Appendix J, for cold
work. Fact that VA furnished protective clothing for work in cold
storage area does not defeat entitlement since employee performed
work which Appendix J lists as qualifying for differential and no pro-
vision is made for alleviating discomfort. Where VA does not have past
records of actual periods of exposure, which normally constitute basis
for payment of cold work differential, payment may be based on most
reasonable estimate after consideration of all available records 789

Sunday work regularly scheduled
Leaves of absence

Employee on 8 hour regular shift of duty, which included 2 a.m. on
last Sunday in Apr. when standard time was advanced 1 hour to day-
light saving time (15 U.S.C. 260a(a), who was placed on annual leave
for 1 hour so 1 hour of pay would not be lost may not be paid Sunday
premium pay for 1 hour of annual leave since 5 U.S.C. 5546 does not
authorize premium pay for leave status during any part of regularly
scheduled tour of duty on Sunday. However, night differential prescribed
by 5 U.S.C. 5545(a) is payable for paid leave period that is less than 8
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hours, including both night and day hours, and it is sufficient to only
note on time and attendance report fact leave was attributable to time
change. Thus an employee who works 12 midnight to 8 n.m. shift on
Sunday when time is advanced will be placed on annual leave for 1 hour
and receive night differential for 6 hours including hour of annual
leave 292
Prevailing rate employees. (See COMPENSATION, Wage board em-

ployees)
Promotions

Delayed
Freeze on promotions

Employee whose promotion was delayed as result of President's
freeze on promotions and administrative delay in perfecting promotion
recommendation due to erroneous view that promotion could not he
made until freeze was lifted is not entitled to retroactive promotion
pursuant to recommendation of Grievance Examiner because error
involved was misinterpretation of instructions and the typa of adinin-
istrative error which will permit retroactive promotion is an error which
involves ministerial action not accomplished through inadvertence or
failure to implement mandatory provisions of laws and regulations. 926

Effective date
Approval by authorized official

Practice of National Labor Relations Board (NLRB) of making
promotions effective at beginning of pay period following date "notice"
of promotion is received in personnel office, which delays pay increase
for 13 days, may not be corrected by changing beginning of workweek
to Monday since word "following" as used in NLRB procedure for
making promotions effective means "after" and change proposed would
further delay increase to 14 days. Also, retroactive corrective regula-
tion would violate rule that personnel action may not be made retro-
actively effective to increase right of employee to compensation in
absence of administi ative error. However, to avoid time lag in promotion
under policy of making promotion effective at beginning of pay period
following "notice" NLRB should provide by regulation that promotion
be made effective at beginning of the pay period following approval by
the official authorized to approve promotions

Retroactive
Rule

Retroactive promotion of an employee as recommended by Grievance
Examiner on basis that employees similarly situated in other locations
were promoted may not be followed since employees are not entitled to
identical treatment in promotion actions compared to other employees_ -

Salary increase adjustment
Claim of civilian employee for retroactive promotion and salary

differential between grades GS—12 and GS—13 on basis position he was
serving in overseas was reclassified on July 3, 1970, to GS-13, and that
although he was legally qualified for promotion administrative office
failed to act timely, is justifiable claim and employee should he retro-
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actively promoted to GS—13 to date not earlier than July 3, 1970, nor
later than beginning of fourth pay period after July 3, 1970, in accordance
with 5 CFR 511.701 and 511.702, and paid salary differential to Aug. 28,
1972, date he returned from overseas. Rule is that when position is
reclassified to higher grade, agency must within reasonable time after
dat2 of final position reclassification, unless employee is on detail to
position, either promote incumbent, if qualified, or remove him, and
time frame for "reasonable time" is prescribed in 5 CFR 511.701 and
5 CFR511.702 216
Removals, suspensions, etc.

Deductions from back pay
Outside earnings

Basis for deduction
Where income was generated from part-time teaching, lecturing,

and writing activities prior to unjustified separation action only the
added increment from such activities during the interim period between
separation and reinstatement need be deducted from backpay. The
determination as to the amount of such added increment may be based
upon comparison of amount of outside work performed on hourly basis or
frequency of occurrence, or upon income received prior to separation
with that of interim period. Income from publication of book during
interim period need not be deducted from backpay provided the em-
ployee was engaged substantially in writing a book prior to his separation
and publication would probably have occurred even if he had not been
separated 824
Tropical differential. (See FOREIGN DIFFERENTIALS AND OVERSEAS

ALLOWANCES, Tropical differentials)
Wage board employees

Coordinated Federal Wage System
Compensation adjustments

Upon conversion to Federal Wage System under P.L. 92—392, which
established uniform rate of 7 percent night shift differential for second
shift workers, employees who had previously received 10 percent night
shift differential would not suffer reduction of basic pay but would be
entitled to receive higher differential under new pay scale until re-
assigned to other duties not involving night work, or until entitled to
higher rate of basic pay than retained rate by reason of wage schedule
adjustment, higher premium pay, or any other action in normal operation
of the System 744

Environmental differential
Veterans Administration (VA) employee claimed environmental

differential under FPM Supp. 532—1, S8—7 and Appendix J, for cold work.
Fact that VA furnished protective clothing for work in cold storage area
does not defeat entitlement since employee performed work which
Appendix J lists as qualifying for differential and no provision is made for
alleviating discomfort. Where VA does not have past records of actual
periods of exposure, which normally constitute basis for payment of cold
work differential, payment may be based on most reasonable estimate
after consideration of all available records 789
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Night differential

Fractional hours
Provisions of 5 U.S.C. 5343(f), as added by Pub. L. 92—392, state that

shift differential is payable when prevailing rate employee works majority
of hours during certain hours of the day. Under that language, employee
may be paid differential only when 5 or more hours of his regularly
scheduled 8-hour shift occur during the hours specified since phrase
"majority of hours" must be given ts obvious meaning— a number of
whole hours greater than one-half 814

Meal breaks
Included

In determining whether prevailing rate employee works majority
of hours during periods covered by night shift differential as provided
in 5 U.S.C. 5343(f) meal breaks of 1 hour or less will be included. Em-
ployee's entitlement to differential and his entitlement to 7 percent
or 10 percent differential will be based on hours of his assigned shift
including such breaks 814

Prevailing rate employees
Wage reductions

Indefinite wage retention
General regulation to provide indefinite wage retention for all pre-

vailing rate employees when wage reductions.are based upon decreases
in prevailing rates as determined by wage surveys, regardless of par-
ticular wage area or circumstances involved, would not be proper since
it would be contrary to statutory provisions of Federal Wage System. - 665
What constitutes

Intergovernmental Personnel Act detail reimbursment
When State or local Govt. employee is detailed to executive agency

of Federal Govt. under Intergovernmental Personnel Act, reimbursement
under 5 U.S.C. 3374(c) for "pay" of employee may not include fringe
benefits, such as retirement, life and health insurance, and costs for
negotiating assignment agreement required under 5 CFR 334.105, and
for preparing payroll records and assignment report prescribed under 5
CFR 334.106. The word "pay" as used in act has reference according
to legislative history to salary of State or local detailee, and there is
no basis for ascribing to term a different meaning than used in Federal
personnel statutes, that is that term refers to wages, salary, overtime
and holiday pay, periodic within-grade advancements and other pay
granted directly to Federal employees. Overruled, in part, by 54 Comp.
Gen.—(B--157936, Sept. 16, 1974) 355

CONCESSIONS
Contracts

Term
Extension

Initial term of lease for operation of concession lapsed midway through
agency's 90-day termination notice required by lease, which also gives
agency right to extend on year-to-year basis. Although lapse caused
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controversy concerning notice's legal effect, agency termination is valid
since notice provision is intended to give parties time to prepare for
transition necessitated by termination and lessee's continued operation
of concession for duration of notice period despite lapse caused agency's
action to have the practical effect of providing necessary transition
time 902

CONFERBNCES
Consider protests of bidders, etc. (See CONTRACTS, Protests, Pro-

cedures, Interim Bid Protest Procedures and Standards, Conferences)
CONTRACTORS

Labor stipulations
"Successor employer" doctrine
Since congressional purpose underlying sec. 4(c) of 1972 Service

Contract Act amendments appears to be that the "successorship" princi-
ple—obligation that successor service contractor pay employees no less
than rates in predecessor's collective bargaining agreement—was intended
to apply with respect to successor contracts to be performed in same
geographical area. Labor Dept.'s application of 4(c) to procurements of
services regardless of place of performance is subject to question. How-
ever, because practice is not prohibited by act, the protest is denied, but
matter should be presented to Congress by Secretary of Labor to obtain
clarifying legislation 646
Responsibility

Contracting officer's affirmative determination accepted
Exceptions

Fraud
Allegation of noncompetitive practices because of communality of

ownership and financial interests between two bidders is referred to
DSA for consideration in accordance with ASPR 1—111 and ASPR
1—600. GAO has discontinued practice of reviewing bid protests of
contracting ofilcer's affirmative responsibility determination, except for
actions by procuring officials which are tantamount to fraud, and GAO
has no authority to administratively debar or suspend other than for
violations of Davis-Bacon Act, which is not relevant here 931
Successors

Novation agreement requirement
Status of agreement

Proposed novation agreement among contractor—wholly owned
subsidiary of large concern—awarded two Govt. contracts for hydraulic
turbines and other items, subcontractor who assumed responsibility to
complete contracts upon the closing down of subsidiary plant and sale
to foreign corporation of those assets not needed to perform contracts,
and the Govt. may be approved if in best interest of Govt. Although
novation agreement will contravene Anti-Assignment Act, 41 U.S.C. 15,
since exception in ASPR 26—402(a) that permits recognition of third
party as successor in interest to Govt. contract is not applicable as
subcontractor's interests in contracts are not "incidental to the transfer"
of subsidiary, there is no objection to recognition of assignment if it is
administratively determined to be in best interests of Govt 124

564—361 0 — 75 - 16
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Wages
Union agreement a. wage determination

While issuance of wage determinations pursuant to Service Contract
Act of 1965 is vested exclusively in Dept. of Labor, when legality of
wage determination is questioned GAO will consider whether that
determination was issued in accordance with applicable statutory and
regulatory provisions so as to warrant its inclusion in Govt. contract.
Therefore, upon review of propriety of wage determination included
in cost-reimbursable service contract between AF and Pan American
World Airways, it was concluded that under 1965 act, which requires
successor contractor to pay, as a minimum, wages and fringe benefits
to which employees would have been entitled under predecessor contract,
union is permitted to challenge its own collective bargaining agreement
when predecessor and successor contractors are the same on basis that
wages called for by agreement are substantially at variance with those
prevailinginlocality 401

CONTRACTS
"Affirmative action programs." (See CONTRACTS. Labor stipulations,

Nondiscrimination, "Affirnintive action programs")
Amounts

Estimates
Improper

Protest alleging that estimated quantities in IFB to prepare personal
property for shipment or storage and to handle intra-city/intra-area
shipments for 1-year period were improper and specifications were
therefore defective was untimely filed since sec. 20.2(a) of interim Bid
Protest Procedures and Standards requires protests based upon alleged
improprieties in solicitation which are apparent prior to bid opening
to be filed prior to bid opening, and although protestant had no actual
knowledge of protest regulations, publication of procedures in Federal
Register is constructive notice of Regulations 533

Whether refusal of contracting agency to permit bidder to examine
basis for estimated annual quantities of personal property to be prepared
for shipment or storage violates Freedom of Information Act, 5 U.S.C.
552(s) (s), and implementing regulations, is not for consideration by
GAO since GAO has no authority to determine what information must
be disclosed under act by other Govt. agencies

Man-hours for mess attendant services
Under RFP for performance of mess attendant services that con-

tained Govt. estimate of required man-hours and that stated .5 I)erCeflt
deviation below estimate may result in rejection of offer unless satis-
factory performance could be substantiated, acceptance of l)rol)OSal
that was 15 percent below Govt.'s estimate would not constitute change
in specifications without notice to offerors since solicitation indicated
use of lesser man-hours than required which could reduce total cost
would be desirable; live of eight offerors were without 5-percent range,
thus evidencing equal opportunity to deviate; and feasibility of accept-
ing 15-percent deviation is supported by fact deviation was based on
study of degree to which mess facilities would be used and fact man-
hours proposed exceeded man-hours utilized by incumbent contractor..
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Indefinite
Requirements contracts. (See CONTRACTS, Requirements)

Assignments. (See CLAIMS, Assignments)
Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data

Processing Systems)
Awards

Abeyance
Pending General Accounting Office decision

Award for continuing janitorial services to incumbent contractor
during pendency of low bidder's protest on basis award would be
advantageous to Govt. as required by par. 2—407.8(b) (3) (iii) of ASPR
was not inappropriate and did not deprive low bidder of contract as
contracting agency was prepared to terminate awarded contract for
convenience of Govt. and to make award to bidder if its protest was
upheld and if it is found to be responsible 406

Failure of procuring agency to comply with sec. 20.4 of Interim Bid
Protest Procedures and Standards did not constitute violation of par.
1—403 of ASPR re specifying factors which will not permit delay in
making award until issuance of Comptroller General decision, and
failure is not significant since 20.4 is not binding on contracting
agenciec 632

Approval
Higher authority approval

Although contracting officer is not required by ASPR to withhold
contract award after his agency denies protest of offeror pending possible
appeal of protest to GAO, where he is on notice that offeror has deferred
filing protest with GAO pending agency action but exigencies of situa-
tion require immediate award, if time permits, it is reasonable for
contracting officer to obtain approval of higher authority to make
award, as in case of preaward protest filed directly with GAO pursuant
to ASPR 2—407.8(b) (2) 509

Cancellation
Effoneous awards

Bidder responsibility
Amount claimed for movement of tug and barge under canceled

contract because contractor did not have required ICC authority is not
reimbursable as agent of Govt. may not waive requirement that a water
carrier in interstate commerce is subject to regulation under Interstate
Commerce Act, and since no benefit accrued to Govt., payment on a
quantum meruit basis may not be made 620

Mistakes in bid, etc. (See CONTRACTS, Mistakes, Cancellation)
Effective date

Delayed
Determination that prospective contractor failed to meet minimum

financial standards required by sec. 1—1.1203 of FPR to be eligible for
award of Federal Supply Service contract for film is upheld as basis
SBA's denial of bidder's application for certificate of competency (COC),
although approved by regional office, is final and conclusive since in
procurements that exceed $250,000, determination to issue or deny
COC is vested in SBA Central Office (15 U.S.C. 637(b)(7)) and is not
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subject to review, and on basis improvement in bidder's financial con-
dition after award, and fact award was made a month before it was to
take effect, in order to timely distribute Federal Supply Schedule to
agencies, has no effect on propriety or validity of award 344

Equal or tie bids
Drawing of lots

Where two equal bids were received to perform international freight
forwarding services and award was made to incumbent firm rather than
drawing lots as required by Federal Procurement Regs. sec. 1—2.407—6(b),
recommendation is made that contracting agency now draw lots and,
if protester wins drawing, that award made be terminated for convenience
of Govt. and that award be made to previously unsuccessful bidder for
the remaining services. Modifies 37 Comp. Gen. 330 466

Erroneous
Nonresponsive bidder

Upon reconsideration of 53 Comp. Gen. 32, which directed termina-
tion of contract award to low bidder under second step of two-step
formally advertised procurement for fork lift trucks and line items
because alternate delivery schedule offered by bidder did not provide
for required delivery concurrency of first production units and of spares
and repair parts, low bid is still considered nonresponsive, notwith-
standing argument that low bidder can "fall back" on commitment in
required delivery schedule since at best bid is ambiguous, or viewed in
light most favorable to bidder, bid is subject to two reasonable interpre-
tations—under one it would be nonresponsive, and under the other
responsive. However, in absence of clear indication of prejudice to other
bidders, and since contractor will comply with the Govt.'s delivery
schedule, decision is modified with respect to contract termination
requirement and, therefore, reporting matter to appropriate congressional
committeesisnolongernecessary 320

Government estopped from denying contract
Govt. is estopped from denying existence of contract where, acting

under its own mistake and believing that protester would commence
work the following week, it told the protester, apparent but not actual
low bidder, contract number 6 days before contract was to have com-
menced and protester without knowledge of true facts acted to it
detriment 502

Although Govt. is estopped to deny existence of contract with other
than low bidder, even though entering into contract was outside SCOPe
of contracting officer's authority, contract is not illegal, as contractor
neither directly contributed to underlying mistake nor was on direct
notice of mistake, however, award made to other than lowest responsive
bidder should be terminated for convenience of Govt 502

Termination of contract
Where contracting officer improperly found that low bid was non-

responsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination of
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responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company
was low bidder and make award to company, if its bid is otherwise
acceptable for award 39(;

Legality
Where there is no dispute as to facts, but rather question raised is one

of law—that is whether contract came into existence—it is not inappro-
priate for GAO to consider protest of contractor alle,ed to have defaulted
under contract awarded by AF, notwithstanding contractor also appealed
contracting officer's determination to terminate alleged contract for
default to Armed Services Board of Contract Appeals 167

Contention that no contract came into existence under second step
of two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for
housing construction because bid accepted orally was not effective before
expiration of Davis-Bacon Wage Rate Determination and bid itself,
or alternative allegation that bid was nonresponsive and also contained
bid price error and, therefore, there was no contract to terminate for
default is refuted by record which evidences oral notification of contract
approval made subsequent to written notification of award made subject
to such approval was in compliance with IFB. Furthermore, failure to
describe actual amount of work to be performed by contractor did not
make its bid nonresponsive as invitation did not require this information,
and variances between price bid and Govt.'s estimate and other bids
submitted was insufficient to place contracting officer on constructive
notice of error 167

Mechanism basis used•
Contentions against propriety of award "to develop fully the auto-

mated analysis of chromosomes" do not require cancellation of award
where successful offeror was selected only ifter on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer, price
and other factors considered, notwithstanding doubt as to validity of
cost and best buy analysis and failure to clarify statistical program
offered. Furthermore, contracting officer is satisfied that performance of
contract meets the RFP requirements; that subcontracting of laboratory
work is proper; and that no diversion of grant funds is occurring. Fact
that mechanism for award was interagency agreement between HEW
and NASA (42 U.S.C. 2473(b) (5) and 6)), and incorporation of project
as task order under existing contract between NASA and contractor
does not reflect on legality of contract 278

Low bidder
Award to low bidder not required

Fact that low bidder under IFB to furnish fitting assemblies verified
its bid price prior to award does not preclude relief after award from
mistake in bid where it would be unconscionable to require contract
performance, even though contractor's potential loss would not be very
great or that mistake was due to negligence in obtaining complete set
of specifications and, therefore, contract awarded may be canceled.
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Furthermore, under ASPR 2—406.3(e)(2), contracting officer is not
required to accept low bid which is very far below other bids or Govt.'s
estimated price, notwithstanding bid verification, and as low bid was
approximately 26 percent of next two higher bids for production unit
and one-twelfth of next higher bid for first article, for application is
unconscionabiity theory that where mistake is so great it could be said
Govt. was obviously getting something for nothing relief should be
allowed 187

Negotiated contracts. (See CONTRACTS, Negotiation, Awards)
Propriety

Acceptance of award
In procurement of lighting panels to replace panel designed to support

integrated electronics conti ol equipment developed for F—4 aircraft
where drawing stated panel must be in accordance with military speci-
fication that required qualified products listing (QPL), but RFQ did not
evidence such requirement, although award to firm not on QPL will not
be disturbed as award was not precluded by RFQ and contract is nearly
completed, to require displaced initial low offeror to unnecessarily
comply with QPL requirement was prejudicial, unfair and costly. Fur-
thermore, although contracting officials erroneously failed to take action
when it was recognized before award procurement should have been
advertised utilizing applicable military specification, this approach will
be used to procure panels in future 293

COCO v. GOCO plants
Cancellation of request for proposals for cartridges on basis out-of-

pocket costs for performance in a contractor-owned and -operated
(COCO) plant compared unfavorably with out-of-pocket costs incurred
in Govt-owned contractor-operated (GOCO) plants, and award to GOCO
facility was in accord with terms of solicitation that conformed with par.
1—300.9 1 (a) of Army Ammunition Command Procurement Instruction,
which in turn is consistent with 10 U.S.C. 4532(a), "Arsenal Statute."
Furthermore, where GOCO plants are operated under cost reimburse-
ment type contracts and fixed-price competition with COCO smirces is
precluded, cost comparisons are necessarily utilized; internal records of
GOCO plant are not within disclosure provisions of 5 U.S.C. 552; and
as GOCO activity is not Govt. commercial or industrial activity for
purposes of BOB Cir. A—76, Federal taxes, depreciation, insurance, and
interest are not for inclusion in GOCO cost estimates. 40

Government agency
Transfer of activity pending

Award by AF of domestic cargo airlift contract negotiated under
10 U.S.C. 2304(a) (16) pursuant to Class I)eterminations and Findings
to Govt. corporation that is to be transferred to individual to whom
award is contemplated and who is currently operating the activity
pending Civil Aeronautics Board approval is not improper in view of
fact contract will contain termination provision in event approval is
withheld; 0MB Cir. A—76 and implementing Defense Directives al-
though favoring contracting with private, commercial enterprises allow
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Govt. operation of commercial activity "to maintain or strengthen
mobilization readiness;" services of intended buyer during Govt. control
does make him "officer or employee" within conflict of interest statutes,
18 U.S.C. 205, 18 U.S.C. 207—208; there is no evidence of unfair competi-
tion; and contracting agency has broad discretionary authority to award
contract in interest of national defense 86

Incumbent contractor
Award for continuing janitorial services to incubent contractor dur-

ing pendency of low bidder's protest on basis award would be advan-
tageous to Govt. as required by par. 2—407.8(b) (3) (iii) of ASPR was not
inappropriate and did not deprive low bidder of contract as contracting
agency was prepared to terminate awarded contract for convenience of
Govt. and to make award to bidder if its protest was upheld and if it is
found to be responsible 496

Upheld
Where IFB to design, fabricate, and erect window walls, entrances,

and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum ex-
perience requirement, and bidder took no exception to requirement that
at least 12 percent of work would 1)0 performed by its own force, fact
that subcontractor was listed, although not required, is not construed
to mean all work would be subcontracted; where subcontractor's in-
surance experience modification factor for Workmen's compensation
permitted Govt. to take into consideration cost of Govt-provided
insurance, failure of prime contractor to submit its own insurance factor
is minor informality; and where subcontractor is bound by prime con-
tractor's commitment to Washington Plan providing minority hiring
goals, bid as submitted was responsive and was properly considered for
contract award 331

Small business concerns
Adequate competition

Low bidder's failure to formally extend bid in writing prior to ex-
piration date does not preclude acceptance of bid subsequently extended,
notwithstanding fact that another bidder extended its bid prior to expira-
tion date, since low bidder's participation in bid protest filed by other
bidder shows intention to keep bid open for duration of protest and there
is no indication that acceptance of low bid would have detrimental
effect on competitive bidding system or be prejudicial to other bidders - 775

Buy American Act application
Requirement of small business definition that end items to be fur-

nished shall be manufactured or produced in U.S. is separate and dis-
stinct from Buy American Act requirements that preference be given to
domestic source end products. Therefore, term "manufactured or pro-
duced" as used in small business definition is not regarded as "manu-
facturing" processes within contemplation of Buy American Act 463
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Capacity
Although determination that a small business concern submitting low

offer under request for proposals to perform refrigerated warehouse
services, involving receipt, storage, assembly, and distribution of food,
including export transportation, was nonresponsible in areas of health,
safety, and sanitation should have been promptly referred, pursuant to
par. 1—705.4(c)(iv) of Armed Services Procurement Reg., to Small
Business Admin. for certificate of competency consideration since de-
ficiencies relate to "capacity" defined as "overall ability * * * to meet
quality, quantity, and time requirements," issuance of certificate of
urgency in lieu was justified and reasonable as delay was not administra-
tively created, and continuation of services was essential. Furthermore.
rule is that responsibility determination unless arbitrary, capricious, or
not based on substantial evidence is acceptable 15

Conclusiveness
Determination that prospective contractor failed to meet minimum

financial standards required by sec. 1—1.1203 of FPR to he eligible for
award of Federal Supply Service contract for film is upheld on basis SBA's
denial of bidder's application for certificate of competency (COC), al-
though approved by regional office, is final and conclusive since in pro-
curements that exceed 8250,000, determination to issue or deny COO is
vested in SBA Central Office (15 U.S.C. 637(b) (7)) and is not subject to
review, and on basis improvement in bidder's financial condition after
award, and fact award was made a month before it was to take effect, in
order to timely distribute Federal Supply Schedule to agencies, has no
effectonproprietyorvalidityof award

Denial
Where low bidder entered into joint venture agreement to obtain

necessary resources to perform a janitorial service contract prior to
denial by SBA of request for certificate of competency (COO), reqiie,t
which upon re.submission to SBA was not accepted because SBA ques-
tioned impact of joint venture on bidder's responsiveness and stated it
would not accept referral unless new information was developed ret-
ative to bidder's financial condition, and additionally that if joint venture
was allowed bidder if still considered responsive could possibly perform,
contracting officer should not have ignored joint venture agreement, and
agreement should be reassessed and if bidder is found to be responsible,
contract awarded incumbent contractor should be terminated for con-
venience of Govt. and award made to low bidder .. 496

Failure to request
Under IFB for food services for 1 year with two 1-year options that

was restricted to small business concerns, award of contract without
referring the nonresponsibility of four low bidders to SBA under certificate
of competency procedures because of urgency or procurement was
proper determination under ASPR1—705.4(c) (iv). However, refusal
of administrative agency to attend informal conference Ofl protest held
pursuant to sec. 20.9 of Interim Bid Protest Procedures and Standards
is policy that should be reconsidered. Furthermore, U.S. GAO will not
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substitute its judgment in matter for that of contracting officer unless
it is shown by convincing evidence of record that finding of nonres-
ponsibility was arbitrary, capricious, or not based on substantial evidence 434

End items manufactured or produced in the United States
Requirement of small business definition that end items to be furnished

shall be manufactured or produced in U.S. is separate and distinct from
Buy American Act requirements that preference be given to domestic
source end products. Therefore, term "manufactured or produced" as
used in small business definition is not regarded as "manufacturing"
processes within contemplation of Buy American Act 463

End product contributor
Bid of small business concern under formally advertised small business

set-aside that represented contract end item would not be manufactured
or produced by small business concerns properly was rejected, since
even though bidder contemplated subcontracting portion of the work
to large business, it should have made affirmative representation that
its contribution to end item would be significant 463

Self-certification
Erroneous

Acceptance by contracting officer of self-certification submitted by
successful bidder that it is a small business concern on basis that con-
trary determination by SBA district office was not final as it had been
appealed to SBA Size Appeals Board was improper as district director's
decision remains in full force and effect unless reversed or modified by
Board, and fact that ASPR 1—703(b) (3) (iv) permits suspension of full
size determination cycle when urgency of procurement so requires does
not negate regional size determination made prior to award. Because
contracting officer was not misled by self-certification but acted with
full knowledge of facts in reliance on reading of applicable ASPR pro-
visions, and because of urgency of procurement, contract awLrded
should be terminated for convenience of Govt. and resolicited, and this
recommendation requires actions prescribed by sees. 232 and 236 of
Legislative Reorganization Act of 1970 434

Set-asides
Competition sufficiency

Modification of RFQ to restrict procurement to small business con-
cerns was proper exercise of authority by contracting officer under
ASPR 3—505, which provides for amendment of solicitation prior to
closing date for receipt of quotations to effect necessary changes since
change of procurement to small business set-aside was recommended by
SBA representative and was accepted on basis sufficient number of
small business concern offers could be obtained. Therefore, quotation
submitted by large business concern which was prepared under original
unrestricted RFQ may not be considered or even opened to compare
reasonableness of prices submitted by small business concerns, and in
absence of judiciary established criteria and standards, claim for prep-
aration costs may not be settled by GAO 307
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Disputes
When appeal by Administrator, Small Business Adm. (SBA) to the

Secretary of Navy, pursuant to 15 U.S.C. 644, of naval installation's
disregard of recommendation to restrict solicitation for mess attendant
services to small business concerns was upheld, amendment—after due
notice to offerors—of unrestricted solicitation to restrict procurement
to small business was proper since reversal of initial determination that
there was no reasonable expectation that award could be made to small
business concern at reasonable price (ASPR 1—706.5(a) (1)), as well as
awarding fair proportion of Govt. purchases to small business concern
(ASPR 1—702(a)) gave effect to 15 U.S.C. 644. Immaterial to SBA
authority to appeal was lack of controversy between contracting officer
and small business specialist, and fact that unrestricted solicitation
had been released to public

Erroneous
Requirement in ASPR 1—701.1(a) (2) a that eligibility for award of

small business set-aside dredging contract is dependent on use of small
business dredge for at least 40 percent of dredging work is an unau-
thorized size standard since SBA has exclusive statutory jurisdiction in
small business size matters 904

Restrictive of competition
Provision in ASPR 1-701.1(a) (2) a that small business dredging work

be accomplished with small business dredge for at least 40 percent of
work constitutes improper restriction on competition .... -

Subsequent to unrestricted solicitation
Modification of RFQ to restrict procurement to small business con-

cerns was proper exercise of authority by contracting officer under
ASPR 3—503, which provides for amendment of solicitation prior to
closing date for receipt of quotations to effect necessary changes since
change of procurement to small business set-aside was recommended
by SBA representative and was accepted on basis sufficient number of
small business concern offers could be obtained. Therefore, quotation
submitted by large business concern which was prepared under original
unrestricted RFQ may not be considered or even opened to compare
reasonableness of prices submitted by small business concerns, and in
absence of judiciary established criteria and standards, claim for prep-
aration costs may not be settled by GAO .. 307

Withdrawal
Procedural steps before withdrawal

Although deletion of total set-aside for small business concerns from
IFB for hamsters without verification of potential bidders' intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
make or delete total set-aside be carefully considered, potential sources
of small business interest be thoroughly investigated, and basis of de-
termination be fully explained and documented. Furthermore, discarding
all bids under amended invitation that deleted set-aside and negotiation
of procurement under 41 U.S.C. 252(c) (10) were improper actions since
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deviations in three bids received affected bidder responsibility and not
bid responsiveness. However, negotiations currently being conducted
may be continued as needs of contracting agency have changed since
opening of bids and use of negotiations will not negate maximum possible
competition which advertised procurements attempt to further 221

Size
Appeal

Acceptance by contracting officer of self-certification submitted by
successful bidder that it is a small business concern on basis that con-
trary determination by SBA district office was not final as it had been
appealed to SBA Size Appeals Board was improper as district director's
decision remains in full force and effect unless reversed or modified by
Board, and fact that ASPR 1—703(b) (3) (iv) permits suspension of full
size determination cycle when urgency of procurement so requires does
not negate regional size determination made prior to award. Because
contracting officer was not misled by self-certification but acted with full
knowledge of facts in reliance on reading of applicable ASPR provisions,
and because of urgency of procurement, contract awarded should he
terminated for convenience of Govt. and resolicited, and this recom-
mendation requires actions prescribed by sees. 232 and 236 of Legislative
Reorganization Act of 1970 434

Determination by Small Business Administration (SBA) that bidder
is small business is conclusive upon Federal agencies and any appeal from
determinationmustbefiledwithSBA 775

Standard used in invitation erroneous
Requirement in ASPR 1—701.1(a)(2)a that eligibility for award of

small business set-aside dredging contract is dependent on use of small
business dredge for at least 40 percent of dredging work is an unauthor-
ized size standard since SBA has exclusive statutory jurisdiction in
smallbusinesssizematters 904

Validity
Failure to verify bid mistake

Bidder who mistakenly used page from previous year's Federal
Supply Schedule as initial worksheet in preparing its bid to supply
liquid oxygen and, therefore, failed to include in its bid price cost of
storing oxygen due to fact Govt. had previously furnished storage facil-
ities, submitted an erroneous bid, which because it was 70 percent higher
than only other bid received should have been verified since contracting
officer had "constructive notice" of error—the legal substitute for actual
knowledge—and acceptance of bid failed to consummate valid and
binding contract. Unified portion of contract may be rescinded and
payment made for deliveries on a quantum valebat basis, limited to amount
of next lowest bid. Holding that no fair comparison can be made where
only two widely variant bids are received will longer be followed. 20
Comp. Gen. 28u and other similar cases overruled 30
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Subcontracting limitation

Bid of small business concern under formally advertised small business
set-aside that represented contract end item would not be manufactured
or produced by small business concerns properly was rejected, since even
though bidder contemplated subcontracting portion of the work to
large business, it should have made affirmative representation that its
contribution to end item would be significant 403
Bids

Generally. (See BIDS)
Bonds. (Sec BONDS)
Brand name or equal. (See CONTRACTS, Specifications, Restrictive,

Particular make)
Cancellation

I.C.C. carrier authority lacking
Partial contract performance

Amount claimed for movement of tug and barge under canceled con-
tract because contractor did not have required ICC authority is not re-
imbursable as agent of Govt. may not waive requirement that a water
carrier in interstate commerce is subject to regulation under Interstate
Commerce Act, and since no benefit accrued to Govt., payment on a
quantum meruit basis may not be made 020

Mistakes in bid, etc. (See CONTRACTS, Mistakes, Cancellation)
Disputes

Settlement
Administrative resolution

Construction contractor's request for equitable adjustment in price,
based on delay in completion caused by reduced availability of site,
should be resolved pursuant to "isputes" clause procedure. Contract
contained "Changes" clause and disputes arising under specific contract
provision are for administrative resolution 829
Cost-plus

Evaluation factors
"Realism" of costs and technical approach

Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposal!
Cost Realism factor is upheld where use of predetermined score, generally
unacceptable, was not prejudicial in view of protester's low score; where
acceptance of design implementation would involve high degree of risk,
and discussion of design's deficiencies would subvert intent of procure-
ment; where Govt.'s engineering man-hour estimates were not erroneous
and their use to evaluate effort and cost realism did not mislead protester;
where RFP contained sufficient statement of evaluation and award fac-
tors and record evidences meaningful discussions were held with all of-
ferors; and where commonality features between contracts were not
made evaluation factor 240



INDEX DIGEST 1123

CONTRACTS—Continued page
Cost-plus—Continued

Evaluation factors—Continued
"Realism" of costs and technical approach—Vontinued

Since award of cost-reimbursement contracts requires procurement
personnel to exercise informed judgments as to whether submitted pro-
posals are realistic with regard to proposed costs and technical ap-
proaches—judgments that are properly left to administrative discretion
of contracting agency which is in best position to assess "realism"
of costs and technical approaches, and must bear major criticism for
any difficulties or expenses experienced by reason of defective analysis —
acceptance of two proposals for award of cost-plus-a-fixed-fee contracts
to develop artillery locating radar on basis these proposals were only
acceptable ones submitted from both technical and cost standpoint was
proper determination that is substantiated by record that evidences
selection of successful offerors was not arbitrary 240
Cost-reimbursement. (See CONTRACTS, Cost-type)
Cost-type

Pricing or technical uncertainty
Discussion with all offerors requirement

Administrative view that there is no requirement for competitive
discussion under FPR 1—3.805--i (a) (5) when cost-reimbursement con-
tract is contemplated means that competitive discussions would not be
required even when proposed costs of most technically acceptable offeror
were unreasonable and unrealistic, and belief that discussions need not
be held in any circumstances when cost-type award is involved conflicts
with requirement in section that discussions be held prior to award
where there is any uncertainty as to pricing or technical aspects of
proposal. Fact that cost-type award need not necessarily be made at
lowest estimated cost does not nullify general requirement for discussion
prior to award of negotitated contract as requirement for discussions
with competitive offerors for cost-type awards is mandatory unless one
of enumerated exceptions to requirement is involved 201
Damages

Claims. (See CLAIMS, Damages, Contracts)
Data, rights, etc.

"Technical Data—Withholding of Payment" clause
Propriety of use

1)isqualification of low offeror who took exception to "Technical
Data—Withholding of Payment" clause (ASPR 7—104.9(h)), concerned
with untimely delivery or deficiency of technical data, and "Reserve
Pending Execution of Release" clause contained in RFP is upheld since
offeror was adequately advised during negotiations of consequences of
failing to accept terms of RFP, and fact that amount withheld under
technical data clause may exceed price of data does not make con-
tracting officer's determination to include clause arbitrary and capricious,
and use of "Reserve Pending Execution of Release" clause is matter
within discretion of contracting agency. Furthermore, since protest was
untimely delivered it properly was regarded as filed after award 382



1124 INDEX DIGEST

CONTRACTS—Continued page

Data, rights, etc.—Continued
Trade secrets

Protection
Repair process, alleged to be protectible trade secret, for removal and

replacement of rear flange of J—57 engine combustion chamber outer
rear case which was contained in RFP does not violate proprietary rights
of former contractor who had been awarded prior contracts on sole
source basis where evidence indicates contracting agency developed
process independently from any information submitted in unsolicited
proposal, and notwithstanding contractor initially implemented process.
Even should process merit protection as trade secret, use of process is
not precluded when it is obtained by means of independent development.
Furthermore, under ASPR 4—106.1(e) (4), even though information in
unsolicited proposal submitted without restrictive legend may only be
used for evaluation of proposal, Govt. is not limited in its use of infor-
mation if it is obtainable from another source without restriction 161
Default

Procurement from another source
Requirements contract

Where IRS placed purchase orders for memory units with protester
under mandatory requirements contract it held with GSA, the subse-
quent partial termination for default and the reprocurement of item
from another source is not proper matter for protest to GAO since the
IRS actions taken to insure that its requirements would be satisfied
was a matter of contract administration, propriety of which must he
resolved by the contracting parties pursuant to any applicable contract
provision rather than by the GAO 572
Delays in performance

Availability of site
Reduced

Construction contractor's request for equitable adjustment in price,
based on delay in completion caused by reduced availability of site,
should be resolved pursuant to "Disputes" clause procedure. Contract
contained "Changes" clause and disputes arising under spucific contract
provision ar3 for administrative resolution 829
Disputes

Contract Appeals Board decision
Jurisdictional question

Where there is no dispute as to facts, but rather question raised is one
of law—that is whether contract came into existence—it is not inap-
propriate for GAO to consider protest of contractor alleged to have
defauited under contract awarded by AF, notwithstanding contractor
also appealed contracting officer's determination to terminate alleged
contract for default to Armed Services Board of Contract Appeals 167

Settlement
Administrative

Under disputes clause
Construction contractor's request for equitable adjustment in price,

based on delay in completion caused by reduced availability of site,
should be resolved pursuant to "Disputes" clause procedure. Contract
contained "Changes" clause and disputes arising under specific contract
lrovision are for administrative resolution 829
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stipulations, Nondiscrimination)
Federal Supply Schedule

Mandatory use requirement
Contract default and reprocurement

Where IRS placed purchase orders for memory units with protester
under mandatory requirements contract it held with GSA, the sub-
sequent partial termination for default and the reprocurement of item
from another source is not proper matter for protest to GAO since the
IRS actions taken to insure that its requirements would be satisfied was
a matter of contract administration, propriety of which must be re-
solved by the contracting parties pursuant to any applicable contract
provision rather than by the GAO 572

Primary source v. multiple award contracts
Overlapping requirements

Since some overlap exists between film listed on primary source
Federal Supply Schedule (FSS) contract and multiple-award FSS
contract, it is recommended that General Services Admin. regulations be
modified to prohibit use of multiple-award FSS contract where agency
needs would be satisfied by purchase from primary source contractor. -- - 720

Requirements contracts
Primary source v. multiple-award contractors

When Govt. is obligated to purchase its normal requirements of film
from primary source Federal Supply Schedule (FSS) contractor, if it
can be shown that higher speed film was purchased from multiple-award
FSS contractor to satisfy normal requirements which could be met by
film specified in primary source FSS contract, the primary source
contractor would be entitled to damages. however, purchase of high
speed film from multiple-award FSS contractor was not breach of
contract where record shows that purchase was necessitated by require-
ment for film that exceeded specification characteristics of film provided
by primary source FSS contractor 720
Increased costs

Government activities
Sovereign capacity

Additional cost due to devaluation of dollar to corporation in business
of producing drafting and engineering instruments, measuring devices
and precision tools to obtain supplies from abroad to meet contractual
commitments to Govt.. may not be reimbursed to corporation by in-
creasing any bid price open for acceptance or any contract price since
devaluation of dollar is attributable to Govt. acting in its sovereign
capacity and Govt. is not liable for consequences of its acts as a sovereign;
no provision was made for price increase because cost of performance
might be increased; and under "firm-bid rule," bid generally is irrevocable
during time provided in IFB for acceptance of a bid 157
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Labor stipulations
Nondiscrimination

"Affirmative action programs"
Grants-in-aid

Under invitation issued by Federal grantee required by HEW regula-
tion to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alternative
affirmative action plan nevertheless submitted a responsive bid since in
signing part I certification bidder is committed to comply with terms and
conditions of New Orleans Plan and to submit alternative plan for
trades not signatory to New Orleans Plan, thus meeting material require-
ments of invitation 451

Minority manpower goals
Failure of low bidder under IFB issued by Govt. of District of

Columbia for roof rehabilitation at Spring Road Clinic to execute
certificate of compliance with equal opportunity obligations provision
included in solicitation until after bid opening was matter of form rather
than substance and does not constitute basis for rejection of low bid as
bid form submitted obligated bidder to comply with affirmative action
requirements which were made part of bid documents and did not require
submission or adoption of minority utilization goals but only that
contractor take certain affirmative action steps 431

Subcontractor's status
Where IFB to design, fabricate, and erect window walls, entrances,

and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement
that at least 12 percent of work would be performed by its own force,
fact that subcontractor was listed, although not required, is not construed
to mean all work would be subcontracted; where subcontractor's
insurance experience modification factor for Workmen's Compensation
permitted Govt. to take into consideration cost of Govt-provided
insurance, failure of prime contractor to submit its own insurance factor
is minor informality; and where subcontractor is bound by prime
contractor's commitment to Washington Plan providing minority
hiring goals, bid as submitted was responsive and was properly con-
sidered for contract award

Compliance
Certification

Under IFB for hydraulic turbines, bidder's failure to complete
Equal Opportunity Certification and its insertion of words "NOT
APPLICABLE" under Equal Employment Compliance representation
do not render bid nonresponsive, since both provisions relate to bidder
responsibility and, therefore, it is considered that no exception was
taken in bid to any material requirement of IFB. To extent B—161430,
July 25, 1967 is inconsistent with this and other cited decisions, it will
no longer be followed 487
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Service Contract Act of 1965
Administrative determinations

Finality
Although failure to question propriety of absence from solicitation for

aircraft maintenance of Service Contract Act (SCA) clause until after
award of contract renders protest untimely, since significant issue has
been raised because it refers to principle of widespread interest and since
court is interested in views of GAO, merits of protest have been con-
sidered and it is concluded that absence from contract of SCA clause
does not render contract illegal if after contract award Dept. of Labor
decides that SCA was applicable to procurement, since contracting
officer acted in good faith and in accordance with regulations imple-
menting SCA in determining Waish-Healey Public Contracts Act
pertaining to supplies, and not SCA, which affords service contract
workers protection, was applicable, and, furthermore, it is primarily for
contracting agencies to decide what provisions should o: should not be
included in particular contract 412

Questionable
Although practice of Labor Dept. in classifying as "service employees"

keypunch operators and other clerical-type employees under Service
Contract Act of 1965, 41 U.S.C. 351, et seq., is questionable since
statutory language of act and its legislative history as well as Dept. of
Labor's regulations indicate "service employee" was intended to mean
"blue collar" employee, practice is not specifically prohibited and,
therefore, protest is denied. However, because of significant adverse
impact on procurement procedures, departthent should present the
matter to Congress and obtain clarifying legislation, and should submit
statements of action taken to appropriate congressional committees as
required by Legislative Reorganization Act of 1970 370

Bidder that is not located in Govt. facilities areas for which Service
Contract Act wage determination has been provided is nevertheless
bound by determination, since solicitation terms indicate that wage
obligations are fixed by whatever determination is attached to solicita-
tion, and exemption for "outside" bidder is lacking, and although the
Dept. of Labor's view that "locality" means locality of Govt. installa-
tion in procurement of this type was criticized in 53 Comp. Gen. 370,
this view remains the settled interpretation of issue at present 522

Amendments
Retroactive application

Although Congress intended, in enacting the Service Contract Act
Amendments of 1972, that wage determination issued as result of
hearings held pursuant to sec. 4(c) of Service Contract Act would be
applicable to contracts awarded priol to issuance of wage determination,
appropriate implementing regulations have not been promulgated and
GAO urges issuance of regulations as soon as practicable to provide for
required contract clauses 401

564—361 0 — 75 — 17
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Keypunch operators, etc.
Although practice of Labor Dept. in classifying as "service employees"

keypunch operators and other clerical-type employees under Service
Contract Act of 1965, 41 U.S.C. 351, et seq., is questionable since
statutory language of act and its legislative history as well as Dept. of
Labor's regulations indicate "service employee" was intended to mean
"blue collar" employee, practice is not specifically prohibited and,
therefore, protest is denied. However, because of significant adverse
impact on procurement procedures, department should present the
matter to Congress and obtain clarifying legislation, and should submit
statements of action taken to appropriate congressional committees as
required by Legislative Reorganization Act of 1970 370

Solicitations for keypunching, verifying services, document sorting,
and source data conversion that have as their principal purpose providing
services are not excluded from coverage of Service Contract Act as pro-
curements of supplies, but applicability of act is doubtful for different
reason, that is the workers covered by wage determinations are clerical
employees, and according to holding in 53 Comp. Gen. 370 act and its
legislative history indicate the "service employee" concept covers only
"blue collar" workers. However, since act does not specifically prohibit
classification of clerical workers as service employees, present protest
also is denied 522

Minimum wage, etc., determinations
Locality basis for determination

Labor Dept.'s practice of issuing Service Contract Act wage determina-
tions for keypunch services based on locality of Govt. installation being
served rather than location where services are to be performed is a ques-
tionable implementation of act in view of fact the statutory language of
act and its legislative history indicate "locality" refers to place where
service employees are performing contract, and practice should be drawn
to attention of Congress when clarifying language is sought concerning
classification of keypunch operators and other clerical-type employees
under act 370

Bidder that is not located in Govt. facilities areas for which Service
Contract Act wage determination has been provided is nevertheless
bound by determination, since solicitation terms indicate that wage
obligations are fixed by whatever determination is attached to solicita-
tion, and exemption for "outside" bidder is lacking, and although th'
Dept. of Labor's view that "locality" means locality of Govt. installation
in procurement of this type was criticized in 53 Comp. Gen. 370, this
view remains the settled interpretation of issue at present 522

Union agreement effect
While issuance of wage determinations pursuant to Service Contract Act

of 1965 is vested exclusively in Dept. of Labor, when legality of wage
determination is questioned GAO will consider whether that determina-
tion was issued in accordance with applicable statutory and regulatory
provisions so as to warrant its inclusion in Govt. contract. Therefore,
upon review of propriety of wage determination included in cost-
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Union agreement effect—Continued

reimbursable service contract between AF and Pan American World
Airways, it was concluded that under 1965 act, which requires suc-
cessor contractor to pay, as a minimum, wages and fringe benefits to
which employees would have been entitled under predecessor contract,
union is permitted to challenge its own collective bargaining agreement
when predecessor and successor contractors are the same on basis that
wages called for by agreement are substantially at variance with those
prevailing in locality 401

Omission of provision
Although failure to question propriety of absence from solicitation

for aircraft maintenance of Service. Contract Act (SCA) clause until
after award of contract renders protest untimely, since significant issue
has been raised bcause it refers to principle of widespread interest and
since court is interested in views of GAO, merits of protest have been
considered and it is concluded that absence from contract of SCA clause
does not render contract illegal if after contract award Dept. of Labor
decides that SCA was applicable to procurement, since contracting
officer acted in good faith and in accordance with regulations implemen-
ting SCA in determining Waish-Healey Public Contracts Act pertaining
to supplies, and not SCA, which affords service contract workers pro-
tection, was applicable, and, furthermore, it is primarily for contracting
agencies to decide what provisions should or should not be included in
particular contract 412

'Successor employer doctrine"
Since congressional purpose underlying sec. 4(c) of 1972 service

Contract Act amendments appears to be that the "successorship"
principle—obligation that successor service contractor pay employees
no less than rates in predecessor's collective bargaining agreement—
was intended to apply with respect to successor contracts to be performed
in same geographical area. Labor Dept.'s application of 4(c) to procure-
ments of services regardless of place of performance is subject to question.
However, because practice is not prohibited by act, the protest is denied,
but matter should be presented to Congress by Secretary of Labor to
obtain clarifying legislation 646
Mistakes

Absence of contract
Payment. (See PAYMENTS, Absence or unenforceabiity of contracts)

Allegation before award. (See BIDS, Mistakes)
Cancellation

Unconscionable to take advantage of mistake
Fact that low bidder under IFB to furnish fitting assemblies verified

its bid price prior to award does not preclude relief after award from
mistake in bid where it would be unconscionable to require contract
performance, even though contractor's potential loss would not be
very great or that mistake was due to negligence in obtaining complete
set of specifications and, therefore, contract awarded may be canceled.
Furthermore, under ASPR 2—406.3(e) (2), contracting officer is not
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Unconscionable to take advantage of mistake—Continued

required to accept low bid which is very far below other bids or Govt.'s
estimated price, notwithstanding bid verification, and as low bid was
approximately 26 percent of next two higher bids for production unit
and one-twelfth of next higher bid for first article, for application is
unconscionability theory that where mistake is so great it could be
said Govt. was obviously getting something for nothing relief should be
allowed 187

Contracting officer's error detection duty
Notice of error

Substantial
Although under ordinary circumstances contracting officer is not ex-

pected to anticipate possibility that bidder will claim mistake in bid
after award, where he was on notice of possibility of bid error in alterna-
tive item to basic bid for electrical distributn system and where bidder
had attempted to modify by late telegram both basic bid, Item 1, and
alternative item, Item IA, contracting officer should have been alerted
to possibility of error on both items and it would have been prudent
prior to award of Item 1 to inquire if attempted price increases reflected
mistakes in both items, particularly since bidder had not acquiesced
in award. Therefore, upon establishing existence of mistake, no contract
havingbeen effected at award price, and substantial portion of work
having been completed, contractor may be paid on a quantum valebat or
quantum meruit basis, that is, reasonable value of services and materials
actually furnished 368

Contracting officer's error detection duty
Price variances

Contention that no contract came into existence under second step of
two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for
housing construction because bid accepted orally was not effective before
expiration of Davis-Bacon Wage Rate Determination and hid itself, or
alternative allegation that bid was nonresponsive and also contained
bid price error and, therefore, there was no contract to terminate for
default is refuted by record which evidences oral notification of contract
approval made subsequent to written notification of award made subject
to such approval was in compliance with IFB. Furthermore, failure to
describe actual amount of work to be performed by contractor did not
make its bid nonresponsive as invitation did not require this information,
and variances between price bid and Govt.'s estimate and other bids
submitted was insufficient to place contracting officer on constructive
notice of error 167

Price adjustment
Contracting officer's error detection duty

Acceptance of bid at aggregate amount quoted—bid which stated
"Bid based on award of all items" and offered prompt payment dis-
count—under invitation, for 37 items of electrical parts and equipment
to be bid on individually and bid to show total net amount, without
verification of aggregate bid although it was substantially below total
net amounts shown in other bids and next lowest bid was verified,
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entitles supplier of items, pursuant to purchase order issued, to adjust-.
ment in price to next lowest aggregate bid, less discount offered, since
contracting officer considered there was possibility of error in higher bid
he should have suspected lower bid likewise was erroneous, and supplier
having been overpaid on basis of item pricing, refund is owing Govt. for
difference between amount paid supplier and next lowest bid 190

Price variances
Two bids received

Bidder who mistakenly used page from previous year's Federal
Supply Schedu]e as initial worksheet in preparing its bid to supply
liquid oxygen and, therefore, failed to include in its bid price cost of
storing oxygen due to fact Govt. had previously furnished storage
facilities, submitted an erroneous bid, which because it was 70 percent
higher than only other bid received should have been verified since con-
tracting officer had "constructive notice" of error—the legal substitute
for actual knowledge—and acceptance of bid failed to consummate
valid and binding contract. Unfilled portion of contract may be rescinded
and payment made for deliveries on a quantum valebat basis, limited to
amount of next lowest bid. Holding that no fair comparison can be made
where only two widely variant bids are received will no longer be fol-
lowed. 20 Comp. Gen. 286 and other similar cases overruled 30

Two bids received. (See CONTRACTS, Mistakes, Price variances, Two bids
received)

Modification
Intention of parties not expressed

Patent assignment
Assignment to Govt. of full domestic rights to an invention developed

by private firm under Govt. contract may be corrected on basis of
mutual mistake of fact to conform to intent of parties, as evidenced by
preexisting contract that domestic title vest jointly. To accomplish this,
corrected assignment executed by parties should be refiled 653

Propriety
Amendment of contract shortly after award to cover a more expensive

superior article (which had been offered as an alternate) than the one
accepted at lowest offered price raises question whether major purpose
of procurement system was thwarterd by that action and whether
change was within general scope of contract 838
National emergency authority. (See CONTRACTS, Negotiation, National

emergency authority)
Negotiated. (See CONTRACTS, Negotiation)
Negotiation

Auction technique prohibition
Disclosure of price, etc.

Award for aircraft to offeror who scored highest both as to price and
technical factors upon reevaluation of price factor of proposals sub-
sequent to erroneous public opening of proposals and disclosure of
prices will not be disturbed because reevaluation of points accorded
price was necessitated by use of erroneous technique in initial evaluation
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that proportionally reduced points that exceeded lowest price used as
datum level and accorded 40 points; because initial technical evaluation
by composite board assured independent judgment and fairness; and
because notwithstanding disclosure of prices and subsequent negotiating
procedures amounted to use of auction tenchique in violation of FPR
1—3.805—1(b), sufficient justification has been shown for not canceling
procurement. However, repetition of deficiencies reviewed should be
avoided in future procurements 253

Protest
Allegation after award that the RFP established an "auction tech-

nique" that is prohibited by par. 3—805.1(b) of ASPR is dismissed as
untimely protest under sec. 20.2(a) of Interim Bid Protest Procedures
and Standards since improprieties in RFP are required to be filed prior to
closingdateforreceiptof proposals 632

Awards
Advantageous to Government

Propriety of award
Contentions against propriety of award "to develop fully the auto

mated analysis of chromosomes" do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer, price
and other factors considered, notwithstanding doubt as to validity of cost
and best buy analysis and failure to clarify statistical program offered.
Furthermore, contracting officer is satisfied that performance of con-
tract meets the RFP requirements; that subcontracting of laboratory
work is proper; and that no diversion of grant funds is occurring. Fact
that mechanism for award was interagency agreement between HEW
and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of project
as task order under existing contract ibetween NASA and contractor
doesnotrefiectonlegalityof contract 278

Requirement
Even assuming that protester is correct that there is no advantage in

having a CATV system underground as lower offeror proposed, instead
of above-ground as protester proposed, that fact is insufficient to affect
award, because, under the RFP, award to other than lowest price offeror
would be justified only if its proposed configuration offered material
advantage 676

Initial proposal basis
Competition sufficiency

Determination to make award for airport surveillance radar equip-
ment on basis of initial proposals—exception to requirement for dis-
cussions with all offerors within competitive rangeis discretionary in
nature, and lacking adequate price competition, since only one of two
offers submitted was fully acceptable, the procuring agency properly
considered exceptions to discussion had not been satisfied and conducted
negotiations with off eror whose initial proposal, although technically unac-
ceptable overall was susceptible of being upgraded to acceptable level— -a
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Competition sufficiency—Continued
determination that was not influenced by the fact a reduction in initial
price made offer the lowest submitted. Therefore, award to low offeror
was not arbitrary, notwithstandiag technical superiority of competing of-
fer since request for proposals did not make technical considerations
paramount

Propriety
Evaluation of proposals

While consideration of ability of weather/time unit to disseminate
base-oriented information prescribed by Air Force Reg. would be
prejudicial to protester if it influenced contracting officer's award
decision, GAO is unable to conclude award made was improper in
absence of showing this was a determinative factor in awarding CATV
franchise 676

Normally, GAO will not substitute its judgment for that of contracting
officials by making independent determination as to what areas should
be considered during evaluation and thereby influence which offeror
should be rated first and receive award; such determinations being
questioned only upon clear showing of unreasonableness or favoritism,
or upon clear showing of violation of procurement statutes and reg-
ulations 800

Award of use permits was not shown to have been arbitrary, capricious
or without reasonable basis, because offers were impartially evaluated
against factors set forth in Public Notice soliciting proposals 949

NASA Procurement Regulation 3.805—2, which deemphasizes cost in
favor of quality of expected performance, is not violated by selection of
contractor for Solid Rocket Motor Project of Space Shuttle Program on
basis of admitted uncertain cost proposal estimates covering 15-year
contract period, GAO having found that cost proposals were conserva-
tively adjusted; cost uncertainties as between proposers generally
balanced out; and proposers were ranked essentially equal in mission
suitability and other related factors 977

Upheld
Determination subsequent to discussion with all offerors not to award

cost-plus-a-fixed-fee contract for development model of artillery locat-
ing radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposal!
Cost Realism factor is upheld where use of predetermined score, generally
unacceptable, was not prejudicial in view of protester's low score; where
acceptance of design implementation would involve high degree of risk,
and discussion of design's deficiencies would subvert intent of procure-
ment; where Govt.'s engineering man-hour estimates were not erroneous
and their use to evaluate effort and cost realism did not mislead pro-
tester; where RFP contained sufficient statement of evaluation and
award factors and record evidences meaningful discussions were held
with all offerors; and where commonality features between contracts
were not made evaluation factor 240
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Since award of cost-reimbursement contracts requires procurement
personnel to exercise informed judgments as to whether submitted
proposals are realistic with regard to proposed costs and technical
approaches—judgments that are properly left to administrative dis-
cretion of contracting agency which is in best position to assess "realism"
of costs and technical approaches, and must bear major criticism for any
difficulties or expenses experienced by reason of defective analysis—
acceptance of two proposals for award of cost-plus-a-fixed-fee contracts
to develop artillery locating radar on basis these proposals were only
acceptable ones submitted from both technical and cost standpoint was
proper determination that is substantiated by record that evidences
selection of successful offerors was not arbitrary 240

"Transfusion" concept
Where evaluation process has been concluded with selection of one

offeror over another, term "transfusion" relates to receipt of an ad-
vantageous, unique concept which might not have accrued to selected
proposer but for its performance under interim contracts covering
studies, planning and design preliminary to award of development phase
of overall program 977

Technical
"Technical transfusion" in context of competitive negotiation normally

connotes transfer of unique concept from one proposer to another with
result that latter obtains unfair evaluation advantage based on the
other's ingenuity 977

Competition
Competitive range formula

Formula basis
Low proposal to fabricate a Satellite Communication Earth Station

that was technically totally deficient, and which omitted required
detailed information that was not corrected by accompanying blanket
offer of compliance as statement was an inadequate substitution for
omitted information, was an unacceptable proposal that was not sus-
ceptible of being made acceptable without major revision. Fact that
proposal was lowest offer submitted does not require negotiations
prescribed by 10 U.S.C. 2304(g) with all responsible offerors who submit
proposals within a competitive range, even though "competitive range"
encompasses both price and technical considerations and either factor
can be determinative of whether an offeror is in a competitive range,
since price alone need not be considered when proposal is totally un-
acceptable

Manning information
In a 100 percent small business set-aside negotiated procurement for

mess attendant services where RFP provided for possible rejection of
offers submitting manning charts whose total hours fell more than 5
percent below Govt.'s estimated need for hours without substantiating
deficiency, contracting officer's rejection of such offer, initially considered
within competitive range, is not abuse of his discretion even though
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rejection was subsequent to receipt of best and final offers. While offeror's
elimination from competitive range may have been based in part on
elements going to responsibility, it was not a determination of non-
responsibility that required Small Business Administration Certificate of
Responsibility proceeding 388

Proposal to furnish mess attendant services which deviated more than
5 percent from manning estimates in the RFP was improperly rejected
since proposal was found to be technically satisfactory on basis of same
manning charts that contained deviation and ASPR 3—805.2 requires
inclusion in competitive range of all offers which have reasonable chance
of being selected for award and those offers where there is doubt they arc
in competitive range. Although offer should not have been regarded as
outside competitive range without opportunity for offeror to submit
documentation substantiating manning differences, interference with
good-faith award is not warranted but it is recommended that renewal
option in contract should not be exercised 440

Upon reconsideration of holding in 53 Comp. Gen. 440 that offer
which failed to include justification required by the RFP when man-
hours proposed deviated by more than 5% from Govt.'s estimate was
improperly rejected as no discussion was held with the offeror the
holding is affirmed, since reliance on numerical deviation for rejection of
proposal was inconsistent with the technically acceptable proposal which
indicated offeror could adequately perform notwithstanding manhours
deviation, and with ASPR 3—805.2, which requires inclusion of offers in
competitive range that have reasonable chance of being selected for
award or if there is doubt as to whether offers are in competitive range 584

Discussion with all offerors requirement
Consideration of additional evaluation factors not contained in RFP

was proper in view of fact that additional factors are sufficiently cor-
related to general criteria shown in RFP to satisfy requirement that
prospective offerors be advised of evaluation factors which will be applied
to their proposals; however, failure to disclose additional factors raises
question of impartiality of evaluation and weakens integrity of procure-
mentsystem 800

Actions not requiring
Determination to make award for airport surveillance radar equipment

on basis of initial proposals—exception to requirement for discussions
with all offerors within competitive range—is discretionary in nature,
and lacking adequate price competition, since only one of two offers
submitted was fully acceptable, the procuring agency properly considered
exceptions to discussion had not been satisfied and conducted negotia-
tions with offeror whose initial proposal, although technically unaccept-
able overall was susceptible of being upgraded to acceptable level—a
determination that was not by the fact a reduction in initial price made
offer the lowest submitted. Therefore, award to low offeror was not
arbitrary, notwithstanding technical superiority of competing offer since
request for proposals did not make technical considerations paramount_ --
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Cost-reimbursement contracts
Administrative view that there is no requirement for competitive dis-

cussion under FPR 1—3.805—1(a) (5) when cost-reimbursement contract
is contemplated means that competitive discussions would not be re-
quired even when proposed costs of most technically acceptable offeror
were unreasonable and unrealistic, and belief that discussions need not
be held in any circumstances when cost-type award is involved conflicts
with requirement in section that discussions be held prior to award where
there is any uncertainty as to pricing or technical aspects of proposal. Fact
that cost-type award need not necessarily be made at lowest estimated
cost does not nullify general requirement for discussion prior to award
of negotiated contract as requirement for discussions with competitive
offerors for cost-type awards is mandatory unless one of enumerated ex-
ceptions to requirement is involved. 201

Deficiencies in proposals
Rule in 53 Comp. Gen. 593, requiring that opportunity be given of-

feror to submit revised proposal before its proposal initially in competi-
tive range can be eliminated from consideration, is modified to allow elim-
ination from competitive range of proposals included because they might
have been susceptible to being made acceptable or because there was
doubt as to whether they were in competitive range and discussions
relating to ambiguities or omissions make clear that proposals should not
have been included in competitive range initially. Otherwise proposals
initially determined to be within competitive range should not be re-
jected without providing offerors opportunity to submit revised
proposals 860

"Meaningful" discussions
Determination subsequent to discussion with all offerors not to award

cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposai/
Cost Realism factor is upheld where use of predetermined score, gen-
erally unacceptable, was not prejudicial in view of protester's low score;
where acceptance of design implementation would involve high degree of
risk, and discussion of design's deficiencies would subvert intent of pro-
curement; where Govt.'s engineering man-hour estimates were not
erroneous and their use to evaluate effort and cost realism did not mis-
lead protester; where RFP contained sufficient statement of evaluation
and award factors and record evidences meaningful discussions were held
with all offerors; and where commonality features between contracts were
not made evaluation factor 240

Proposal revisions
Exceptions taken by low offeror to option provision in RFP to

furnish reinforced plastic weathershields on multiyear basis was properly
determined to make offer unacceptable at close of first round of nego-
tiations since acceptance of offer to change option clause constituting
discussion would require reopening of negotiations to carry on dis-
cussions with all off erors within competitive range. Furthermore,
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canceling second round of negotiations and changing procurement pro-
cedure to formal advertising was a reasoned exercise of procurement
judgment on basis that further negotiations after leak of low offeror's
price would be improper and in view of fact that substantial changes
made in specifications warranted formal advertising and made negotia-
tion of procurement no longer feasible 139

Rejection of proposal initially determined to be within competitive
range on basis of oral statements made by offeror during the course of
discussion was improper since offeror was not afforded an opportunity
to submit a revised proposal. While duration of negotiation session with
offeror is not determinative of whether meaningful discussions were
conducted, affording offeror opportunity to submit revised proposal is
essential element of negotiating process required by 10 U.s.c. 2304(g).
However, procurement should not be disturbed since record shows
award was made to offeror submitting superior proposal and agency
had serious doubts as to protester's ability to perform contract.
Modified by 53 Comp. Gen. 860 593

Technical transfusion or leveling
"Technical transfusion" in context of competitive negotiation nor-

mally connotes transfer of unique concept from one proposer to another
with result that latter obtains unfair evaluation advantage based on
the other's ingenuity 977

Transfusion
Where evaluation process has been concluded with selection of one

offeror over another, term "transfusion" relates to receipt of an advan-
tageous, unique concept which might not have accrued to selected
proposer but for its performance under interim contracts covering
studies, planning and design preliminary to award of development
phase of overall program 977

What constitutes discussion
Exceptions taken by low offeror to option provision in RFP to furnish

reinforced plastic weathershields on multiyear basis was properly
determined to make offer unacceptable at close of first round of
negotiations since acceptance of offer to change option clause constituting
discussion would require reopening of negotiations to carry on discus-
sions with all offerors within competitive range. Furthermore, canceling
second round of negotiations and changing procurement procedure to
formal advertising was a reasoned exercise of procurement judgment on
basis that further negotiations after leak of low offeror's price would be
improper and in view of fact that substantial changes made in specifi-
cations warranted formal advertising and made negotiation of procure-
ment no longer feasible 139

Formal competitive bidding rules
Although deletion of total set-aside for small business concerns from

IFB for hamsters without verification of potential bidders' intentions
wifi not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
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make or delete total set-aside be carefully considered, potential sources
of small business interest be thoroughly investigated, and basis of
determination be fully explained and documented. Furthermore, dis-
carding all bids under amended invitation that deleted set-aside and
negotiation of procurement under 41 U.S.C. 252(c) (10) were improper
actions since deviations in three bids received affected bidder responsi-
bility and not bid responsiveness. However, negotiations currently being
conducted may be continued as needs of contracting agency have changed
since opening of bids and use of negotiations will not negate maximum
possible competition which advertised procurements attempt to further_ - 221

"Grower/packers" v. independent growers
Propriety

Agency did not act unreasonably in permitting "grower/packers"
to compete with independent growers for award of use permits for
operation of citrus groves since matter was one for agency's discretion
and agency believes it had adequate safeguards against possibility of
receiving artificially low returns from "grower/packers" 949

Impracticable to obtain
Justification for negotiation

Where procurement records for purchase of refuse collection trucks
and related equipment under invitations for bids reveal past problems
in securing competition both because of existence of patents and inclusion
of patent indemnification clause, needs of procurement agency may be
obtained under negotiating authority in 10 U.S.C. 2304(a) (10) if it
appears likely that persons or firms other than patent holder who are
capable of performing in accordance with Govt's specifications would
not presently be interested in submitting bids 270

While 10 U.S.C. 2304(a) (2) authorizes procurement by negotiation
when public exigency will not permit delay incident to advertising,
prospect of untimely performance arising from causes other than time
required for formal advertising procedure may constitute justification for
non-competitive procurement under negotiating authority of 10 U.S.C.
2304(a)(10). 670

Unavailability of specifications requirement
Contention after contract award that it was not impossible to draft

specifications for procurement of airport surveillance radar equipment
and that procurement should have been formally advertised rather than
negotiated under 41 U.S.C. 252(c) (10) is an allegation of an impropriety
in solicitation that was apparent prior to date for receipt of proposals, and
protest not having been filed under U.S. General Accounting Office
Interim Bid Protest Procedures and Standards prior to closing date for
receipt of proposals to permit remedial action was untimely ified, par-
ticularly in view of fact protestant was uniquely qualified to call procuring
agency's attention to reasons why it believed it was not impossible to
draftadequatespecifications
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Performance
Where RFP required live test demonstration of computer terminal

by "Contractor" (offeror) and procuring activity interpreted clause as
requiring protester to perform test with its personnel, rejection of pro-
tester's proposal as nonresponsive because test was performed by sup-
plier's personnel was improper under competitive negotiation procedures_

Use of Government facilities
Unsuccessful proposer's plan to use Govt. facilities to be constructed

would enhance competition for later production increment of space pro-
gram, but GAO review shows that adequate competition for later in-
crement may be achieved without using such facilities. In any case, pos-
sible increase in competition cannot be translated into amount to be in-
cludedinprobablecostevaluation 977

Cost, etc., data
Cost comparisons

Cost reimbursement v. fixed-price contracts
Cancellation of request for proposals for cartridges on basis out-of-

pocket costs for performance in a contractor-owned and -operated
(COCO) plant compared unfavorably with out-of-pocket costs incurred
in Govt.-owned contractor-operated (GOCO) plants, and award to GOCO
facility was in accord with terms of solicitation that conformed with par.
1—300.91(a) of Army Ammunition Command Procurement Instruction,
which in turn is consistent with 10 U.s.c. 4532(a), "Arsenal Statute."
Furthermore, where GOCO plants are operated under cost reimbursement
type contracts and fixed-price competition with COCO sources is pre-
cluded, cost comparisons are necessarily utilized; internal records of
GOCO plant are not within disclosure provisions o 5 U.S.C. 552; and
as GOCO activitiy is not Govt. commercial or industrial activity for
purposes of BOB Cir. A—76, Federal taxes, depreciation, insurance, and
interest arc not for inclusion in GOCO cost estimates 40

Escalation
Normalization

Inflation element of escalation which, as distinguished from other
elements of escalation, is beyond proposer's control should have been
stated in NASA cost-reimbursement RFP as rate common to all pro-
posers; but, since proposers in compliance with RFP included escalation
rates in their proposals as to which it is not possible to break out con-
trollable features of escalation, failure to normalize escalation is not
unreasonable; any attempt to obtain refined cost data to normalize
inflation would be inappropriate after-the-fact restructuring of cost
proposals

Rate
Freight costs

While proposer planning to use rail transportation may be able to
mitigate future freight rate increases, GAO believes agency should
have assessed additional cost uncertainty in evaluation against proposal
selected for negotiations which, as evaluated, had lower escalation rate
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for freight costs in principal production increment (1981—1988) than in
developmental and initial production increments (1973—1981). Lack of
verifiable cost information made uncertain escalation rate used by
protester who planned to transport solid rocket motors by water 977

labor costs
Evaluation

Not prejudicial
While agency used own techniques to estimate protester's labor

costs because protester's computations contained error detected by
Defense Contract Audit Agency, no prejudice ensued since agency's
adjustments to proposed labor costs were significantly lower than
claimed by protester and substantially lower than labor costs recal-
culated by protester voluntarily during consideration of protest. Had
labor costs been evaluated consistent with recalculation, protester's
most probable costs may well have been increased by $15 million .. 977

NASA evaluation factors
GAO review

GAO review confirmed NASA evaluation findings that facilities
cost difference in favor of successful proposer was substantial. Protester
planned to modify existing and construct new Govt. facilities while
successful proposer offered to modify existing facilities as necessary.
GAO examined: (1) minor adjustment to protester's costs due to
unavailability of Government test stand; (2) best and final offer
facility cost reductions; (3) comparison of subcontractor facility costs;
(4) acquisition of Govt. plant by successful offeror; (5) Govt. support
for protester; (6) residual value of facilities; (7) launch site support
costs; (8) maintenance costs; and (9) other evaluators' adjustments -- 977

NASA procedures
Normalization of proposed costs

Under NASA procedures, proposed costs are normalized—establishing
"should have bid" common cost estimates—only when no logical
reasons exist for cost differences between proposers or where insufficient
cost data is furnished with proposals 977

Price adjustment
Savings

Speculative
Where RFP is silent concerning co-shipment by water of solid rocket

motors and external tanks with attendant possible cost savings, and
agency gave protester partial credit therefor, protester should have
received appropriate further credit for such savings as positive cost
uncertainty rather than reduction in most probable costs since actual
savings are extremely speculative 977

Price negotiation techniques
Under NASA procedures, proposed costs are normalized—establishing

"should have bid" common cost estimates—only when no logical
reasons exist for cost differences between proposers or where insufficient
cost data is furnished with proposals 977
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Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Pro-
posal/Cost Realism factor is upheld where use of predetermined score,
generally unacceptable, was not prejudicial in view of protester's low
score; where acceptance of design implementation would involve high
degree of risk, and discussion of design's deficiencies would subvert
intent of procurement; where Govt.'s engineering man-hour estimates
were not erroneous and their use to evaluate effort and cost realism did
not mislead protester; where RFP contained sufficient statement of evalu-
ation and award factors and record evidences meaningful discussions were
held with all offerors; and where commonality features between con-
tracts were not made evaluation factor 240

Where RFP is silent concerning co-shipment by water of solid rocket
motors and external tanks with attendant possible cost savings, and
agency gave protester partial credit theref or, protester should have re-
ceived appropriate further credit for such savings as positive cost uncer-
tainty rather than reduction in most probable costs since actual savings
are extremely speculative 977

Verification
While proposer planning to use rail transportation may be able to

mitigate future freight rate increases, GAO believes agency should have
assessed additional cost uncertainty in evaluation against proposal
selected for negotiations which, as evaluated, had lower escalation rate
for freight costs in principal production increment (1981—1988) than in
developmental and initial production increments (1973—1981). Lack of
verifiable cost information made uncertain escalation rate used by pro-
tester who planned to transport solid rocket motors by water 977

Cost-plus-award-fee contracts
Deficient proposals

In absence of standardized RFP estimate for non-Govt. propellant
component demand, NASA should have normalized proposed prices for
propellant component since any proposer, if successful, would obtain
component from same sources in essentially same quantities for delivery
from same locations 977

Evaluation
On basis of GAO review of NASA evaluation of cost-plus-award-fee

proposals for Solid Rocket Motor Project of Space Shuttle Program
covering 15-year period in estimated price range of $800 million, it is
recommended that NASA determine whether, in view of substantial net
decrease in probable cost between two lowest proposers, selection de-
cision should be reconsidered 977
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Cut-off-date
Termination of proposal evaluation

Reasonable
Shift in manufacturing site of key component submitted 5 days before

final cost evaluation need not be evaluated for potential savings since
savings were contingent on availability and assignment of floor space at
proposed alternate Govt. site, information presented as to quantum of
savings was insufficient, and time for evaluation was limited. Procure-
ment agency may terminate proposal evaluation at some reasonable point
after final cutoff date 977

Determination and findings
Propriety of determination

Award by AF of domestic cargo airlift contract negotiated under
10 U.S.C. 2304(a) (16) pursuant to Class Determinations and Findings
to Govt. corporation that is to be transferred to individual to whom
award is contemplated and who is currently operating the activity
pending Civil Aeronautics Board approval is not improper in view of fact
contract will contain termination provision in event approval is withheld;
0MB Cir. A—76 and implementing Defense Directives although favoring
contracting with private, commercial enterprises allow Govt. operation
of commercial activity "to maintain or strengthen mobilization readi-
ness;" services of intended buyer during Govt. control does not make
him "officer or employee" within conflict of interest statutes, 18 U.S.C.
205, 18 U.S.C. 207—208; there is no evidence of unfair competition; and
contracting agency has broad discretionary authority to award contract
in interest of national defense. 86

Disclosure of price, etc.
Auction technique prohibition

Where agency intended to treat RFP as advertised solicitation,
which intention was known to protester, and proposals are publicly
opened and prices disclosed, lowest responsible offeror should be con-
sidered for award without invoking negotiation procedures 780

Discussion requirement
Competion. (See CONTRACTS, Negotiation, Competition, Discussion

with all offerors requirement)
Reopening negotiation justification

Although procuring activity should have known of exceptions taken
in protester's proposal prior to close of first round of negotiations and
should have discussed such exceptions with protester prior to its sub-
mission of a best and final offer, since discovery of exceptions taken oc-
curred subsequent to submission of best and final offers, procuring
activity had no alternative but to institute a second round of negotiations,
and failure to discover and discuss exceptions is not sufficient basis to
reverse holding in 53 Comp. Gen. 139 564

Evaluation factors
Additional factors

Not in request for proposals
Consideration of additional evaluation factors not contained in RFP

was proper in view of fact that additional factors are sufficiently cor-
related to general criteria shown in RFP to satisfy requirement that
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Not in request for proposals—Continued
prospective offerors be advised of evaluation factors which will be ap-
plied to their proposals; however, failure to disclose additional factors
raises question of impartiality of evaluation and weakens integrity of
procurementsystem 800

AU offerors informed requirement
Consideration of reconnection and relocation fees in evaluation of

proposals for furnishing on-base CATV services is prohibited where Air
Force Reg. 70—3 specifically excludes them as evaluation factors and,
furthermore, no correlation exists between such fees and general evalua-
tion criteria stated in the RFP so as to satisfy requirement that offerors
be advised of evaluation criteria 676

Best buy analysis
Contentions against propriety of award "to develop fully the au-

tomated analysis of chromosomes" do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer, price
and other factors considered, notwithstanding doubt as to validity of
cost and best buy analysis and failure to clarify statistical program
offered. Furthermore, contracting officer is satisfied that performance of
contract meets the RFP requirements; that subcontracting of labora-
tory work is proper; and that no diversion of grant funds is occurring.
Fact that mechanism for award was interagency agreement between
HEW and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of
project as task order under existing contract between NASA and con-
tractor does not reflect on legality of contract 278

Commonality features of prior contracts
Determination subsequent to discussion with all offerors not to award

cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost.Proposal/
Cost Realism factor is upheld where use of predetermined score, gen-
erally unacceptable, was not prejudicial in view of protester's low score;
where acceptance of design implementation would involve high degree
of risk, and discussion of design's deficiencies would subvert inte it of
procurement; where Govt.'s engineering man-hour estimates were not
erroneous and their use to evaluate effort and cost realism did not mis-
lead protester; where RFP contained sufficient statement of evaluation
and award factors and record evidences meaningful discussions were
held with all offerors; and where commonality features between con-
tracts were not made evaluation factor 240

564—361 0 — 75 — 18
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Conformability of equipment, etc.

Technical deficiencies. (See CONTRACTS, Specifications, Conform-
ability of equipment, etc., Technical deficiencies, Negotiated
procurement)

Criteria
Use of adjusted Independent Government Cost Estimate (I GCE) in

evaluation of proposals, and addition of 41 percent factor to all cost
proposals appears proper as use of adjusted I GCE was neither arbitrary
nor capricious and constituted exercise of proposal evaluation respon-
sibility 800

Adequacy
Where RFP for mess attendant services required that offered pried

hour be greater than offeror's basic labor expense, but agency failed to
include realistic figure for vacation and holidays, award made is not
considered improper since purpose of evaluation criteria to prevent
unrealistically inflated manning charts and award at price so low that
satisfactory performance would be jeopardized appears to have been
met, and all offerors were evaluated on same basis, and contract awarded
is being performed satisfactorily at offered price 388

Application of criteria
Consideration of reconnection and relocation fees in evaluation of

proposals for furnishing on-base CATV services is prohibited where
Air Force Reg. 70—3 specifically excludes them as evaluation factors
and, furthermore, no correlation exists between such fees and general
evaluation criteria stated in the RFP so as to satisfy requirement that
off erors be advised of evaluation criteria 676

Deficient
Statement of evaluation criteria, contained in Public Notice solicit-

ing proposals for use permits to operate citrus groves, was deficient in
that it did not set forth minimum standards or provide reasonably
definite information as to degree of importance to be accorded particular
evaluation factors in relation to each other 949

Subcriteria
Although offerors under RFP should be informed of relative weights

of main categories of evaluation factors, failure to disclose relative
weights of subcriteria does not warrant question by GAO if subcriteria
used are of such nature as to be "definitive" of main criteria as opposed
to being essential characteristics or measurements of performance of
end item being procured. 51 Comp. Gen. 272 modified 800

Delivery provisions, freight rates, etc.
Evaluation criteria under RFP must reflect the actual circumstances

of resulting contract; therefore, it was improper to evaluate cost pro-
posals for time period extending 2 months beyond contract term and
also to allow 5 percent rental credit offered by one offeror if equipment
was leased for 24 months because greatest length of time possible under
contract terms was 22 months and therefore Govt. would never obtain
benefit of rental credit 895
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Acceptance reasonable
Acceptance for evaluation purposes of special Govt. freight rate

quotations from railroads under sec. 22 of Interstate Commerce Act
(49 U.S.C. 22) significantly lower than existing or similar rates for
same commodity and subject to cancellation on 30 days' notice was
reasonable since (1) rates were agreed to by railroads and type of traffic
proposed has generally moved on section 22 rates; (2) volume and
frequency of traffic justifies low rates; (3) railroads have been reliable
in maintaining reasonable rate levels; and (4) all rates are compensatory
using available cost information 977

Agency evaluation approximates GAO's
Agency cost evaluation resulting in $36 million advantage to protester

offering water transportation by barge of solid rocket motors from
proposed production facility in Southeast to launch sites approximates
GAO evnluation even though (1) there was no anticipated cost or
contractual agreement between protester and potential barge transporter;
(2) barge transporter has no record of offering freight rates to Govt.;
and (3) no historical cost data exists because no barge of type proposed
to transport solid rocket motors exists in the U.S. fleet at present 977

Discount terms
While prompt payment discount was not included in section of RFP

dealing with cost evaluation, SF 33A included in RFP made provision
for offering such discount and Govt. therefore may evaluate discount
along with other costs for it is presumed that Govt. will take advantage
of any discount offered; moreover, argument that discount is too un-
certain to be evaluated has no merit where agency sets minimum time
which discount must remain available to allow taking advantage of
discount 895

Present value method
While present value method (PVM) of cost evaluation need not be

applied separately to 3 percent prompt payment discount, PVM should
be calculated on monthly basis and not yearly basis, as was done in
instant case, bccause contract payments will be made monthly 895

Early year funding
Contention that early year funding factor in NASA RFP should

have been treated as unimportant in manag7ment evaluation is contra-
dicted by preproposal reviews stressing need to minimize such funding,
terms of RFP, and protester's own proposal which incorporated low early
year funding in management commitment. Agency's independent
evaluation and judgcinent of protester's high early year funding was not
without reasonable foundation; and record does not support contention
that successful proposer should have received management penalty for
inferior design since penalty was assessed in technical scoring and cost. - 977

Erroneous evaluation
Award for aircraft to offeror who scored highest both as to price and

technical factors upon reevaluation of price factor of proposals subsequent
to erroneous public opening of proposals and disclosure of prices will not
be disturbed because reevaluation of points accorded price was neces-
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sitated by use of erroneous technique in initial evaluation that pro-
portionally reduced points that exceeded lowest price used as datum
level and accorded 40 points; because initial technical evaluation by
composite board assured independent judgment and fairness; and
because notwithstanding disclosure of prices and subsequent negotiating
procedures amounted to use of auction technique in violation of FPR
1—&805—1(b), sufficient justification has been shown for not canceling
procurement. However, repetition of deficiencies reviewed should be
avoided in future procurements 253

Escalation
Including inflation

In light of RFP's definition of escalation—inflation plus variables
resulting from dissimilar company business policies—to be used in con-
verting 1972 dollars to real year dollars (dollars expected to be expended
in performance of program), inflation can be considered a persistent and
appreciable rise in general level of prices for both labor and materials
which should be uniform for all proposers 977

Transportation costs
While proposer planning to use rail transportation may be able to

mitigate future freight rate increases, GAO believes agency should have
assessed additional cost uncertainty in evaluation against proposal
selected for negotiations which, as evaluated, had lower escalation rate
for freight costs in principal production increment (1981—1988) than
in developmental and initial production increments (1973—1981). Lack of
verifiable cost information made uncertain escalation rate used by pro-
tester who planned to transport solid rocket motors by water 977

Facilities
"Tailored"

Contention that proposed new "tailored" facilities to perform contract
would require 2.9 million less labor hours than needed by selected
proposer performing in existing facilities is not supported. Agency's
acceptance of comparable labor hours of both proposers was reasonable
despite fact that labor hour estimates were based on subjective
judgment 977

Factors other than price
Use of adjusted Independent Government Cost Estimate (IGCE)

in evaluation of proposals, and addition of 41 percent factor to all cost
proposals appears proper as use of adjusted IGCE was neither arbitrary
nor capricious and constituted exercise of proposal evaluation responsi-
bility 800

NASA Procurement Regulation 3.805—2, which deemphasizes cost
in favor of quality of expected performance, is not violated by selection
of contractor for Solid Rocket Motor Project of Space Shuttle Program
on basis of admitted uncertain cost proposal estimates covering 15-year
contract period, GAO having found that cost proposals were conserva-
tively adjusted; cost uncertainties as between proposers generally
balanced out; and proposers were ranked essentially equal in mission
suitability and other related factors 977
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Employee absenteeism
Absenteeism of employees, which was not stated in the RFP as factor

to be used in computing offerors' basic labor expense, was properly not
considered in such computation 710

Experience
Awardee's previous experience as CATV constructor is factor for

consideration under criteria for system configuration since it concerns
responsibility of prospective contractor under 10 U.S.C. 2304(g) 676

Greatest value to Government
Notwithstanding Air Force Reg. 70—3 prohibition against considera-

tion of offer to provide program origination equipment in evaluation of
CATV franchise award, ability of weather/time unit for program origi-
nation purposes proposed by successful offeror may be considered without
prejudice to other offerors, since unit was included in low offer at no
additional cost to subscribers 676

Manning information
Upon reconsideration of holding in 53 Comp. Gen. 440 that offer

which failed to include justification required by the RFP when manhours
proposed deviated by more than 5% from Govt.'s estimate was im-
properly rejected as no discussion was held with the offeror the holding
is affirmed, since reliance on numerical deviation for rejection of proposal
was inconsistent with the technically acceptable proposal which indi-
cated offeror could adequately perform notwithstanding manhours
deviation, and with ASPR 3—805.2, which requires inclusion of offers in
competitive range that have reasonable chance of being selected for
award or if there is doubt as to whether offers are in competitive range - 584

Speculative factors
Failure of agency to consider protester's offer to provide additional

channels as they became available via satellite to be orbited some time
in future is unobjectionable since evaluation of most advantageous offer
should be confined to matters whose occurrence were not subject to
speculation 676

Technical acceptability
Low proposal to fabricate a Satellite Communication Earth Station

that was technically totally deficient, and which omitted required de-
tailed information that was not corrected by accompanying blanket
offer of compliance as statement was an inadequate substitution for
omitted information, was an unacceptable proposal that was not sus-
ceptible of being made acceptable without major revision. Fact that
proposal was lowest offer submitted does not require negotiations pre-
scribed by 10 U.S.C. 2304(g) with all responsible offerors who submit
proposals within a competitive range, even though "competitive range"
encompasses both price and technical considerations and either factor
can be determinative of whether an offeror is in a competitive range, since
price alone need not be considered when proposal is totally unacceptable- -

Proposal to furnish mess attendant services which deviated more
than 5 percent from manning estimates in the RFP was improperly
rejected since proposal was found to be technically satisfactory on
basis of same manning charts that contained deviation and ASPR
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Technical acceptability—Continued
3—805.2 requires inclusion in competitive range of all offers which have
reasonable chance of being selected for award and those offers where
there is doubt they are in competitive range. Although offer should not
have been regarded as outside competitive range without opportunity
for offeror to submit documentation substantiating manning differ-
ences, interference with good-faith award is not warranted but it is rec-
ommended that renewal option in contract should not be exercised 440

Government property use
Award of use permits was not shown to have been arbitrary, capricious

or without reasonable basis, because offers were impartially evaluated
against factors set forth in Public Notice soliciting proposals 940

Effect on competition
Unsuccessful proposer's plan to use Govt. facilities to be constructed

would enhance competition for later production increment of space
program, but GAO review shows that adequate competition for later
increment may be achieved without using such facilities. In any case,
possible increase in competition cannot be translated into amount to be
included in probable cost evaluation_ 977

Information
Failure to furnish

Low proposal to fabricate a Satellite Communication Earth Station
that was technically totally deficient, and which omitted required de-
tailed information that was not corrected by accompanying blanket
offer of compliance as statement was an inadequate substitution for
omitted information, was an unacceptable proposal that was not sus-
ceptible of being made acceptable without major revision. Fact that
proposal was lowest offer submitted does not require negotiations pre-
scribed by 10 U.S.C. 2304(g) with all responsible offerors who submit
proposals within a competitive range, even though "competitive range"
encompasses both price and technical considerations and either factor
can be determinative of whether an offeror is in a competitive range,
since price alone need not be considered when proposal is totally unac-
ceptable

Inflation and escalation recovery costs
In light of RFP's definition of escalation—inflation plus variables

resulting from dissimilar company business policies—to he used in
converting 1972 dollars to real year dollars (dollars expected to be
expended in performance of program), inflation can be considered a
persistent and appreciable rise in general level of prices for both labor
and materials which should be uniform for all proposers 077

Labor costs
Acceptance

Reasonable
Contention that proposed new "tailored" facilities to perform contract

would require 2.9 million less labor hours than needed by selected
proposer performing in existing facilities is not supported. Agency's
acceptance of comparable labor hours of both proposers was reasonable
despite fact that labor hour estimates were based on subjective judgment 977
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Evaluation
Not prejudicial

While agency used own techniques to estimate protester's labor costs
because protester's computations contained error detected by Defense
Contract Audit Agency, no prejudice ensued since agency's adjustments
to proposed labor costs were significantly lower than claimed by pro-
tester and substantially lower than labor costs recalculated by protester
voluntarily during consideration of protest. Had labor costs been
evaluated consistent with recalculation, protester's most probable costs
may well have been increased by $15 million 977

Hourly and salaried personnel
Although hourly labor rates are lower where protester proposes to

perform contract than where selected proposer will perform, agency
properly concluded that composite direct labor rates, which include
hourly and salaried personnel, were lower for selected proposer since
protester's composite rates included higher paid salaried personnel. Also,
protester elected to charge salaried personnel rates to direct labor cost
because of performance in facility dedicated to program while selected
proposer who planned to use facility where several other Govt. programs
would be performed properly charged salaried personnel rates to over-
head 977

Upward adjustment
Protester's contention that upward adjustment of labor costs in cost

evaluation should have decreased overhead and general and administra-
tive (G&A) rates in computing adjusted labor costs is supported by
accounting principles. However, protester's proposal did not contain
enough data to permit agency to derive lower overhead and G&A rates;
and procedure employed in this regard was consistently applied to all
proposers

Manning requirements
Government estimated basis

Under RFP for performance of mess attendant services that con-
tained Govt. estimate of required man-hours and that stated 5 percent
deviation below estimate may result in rejection of offer unless satis-
factory performance could be substantiated, acceptance of proposal that
was 15 percent below Govt.'s estimate would not constitute change in
specifications without notice to offerors since solicitation indicated use
of lesser man-hours than required which could reduce total cost would be
desirable; fivc of eight offerors were without 5-percent range, thus
evidencing equal opportunity to deviate; and feasibility of accepting 15-
percent deviation is supported by fact deviation was based on study of
degree to which mess facilities would be used and fact man-hours pro-
posed exceeded man-hours utilized by incumbent contractor 198

Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Pro-
posal/Cost Realism factor is upheld where use of predetermined score,
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generally unacceptable, was not prejudicial in view of protester's low
score; where acceptance of design implementation would involve high
degree of risk, and discussion of design's deficiencies would subvert
intent of procurement; where Govt.'s engineering man-hour estimates
were not erroneous and their use to evaluate effort and cost realism did
not mislead protester; where RFP contained sufficient statement of
evaluation and award factors and record evidences meaningful dis-
cussions were held with all offerors; and where commonality features
between contracts were not made evaluation factor 240

In a 100 percent small business set-aside negotiated procurement for
mess attendant services where RFP provided for possible rejection of
offers submitting manning charts whose total hours fell more than 5 per-
cent below Govt.'s estimated need for hours without substantiating
deficiency, contracting officer's rejection of such offer, initially con-
sidered within competitive range, is not abuse of his discretion even
though rejection was subsequent to receipt of best and final offers. While
offeror's elimination from competitive range may have been based in
part on elements going to responsibility, it was not a determination of
nonresponsibility that required Small Business Administration Certif-
icate of Responsibility proceeding 388

Where RFP for mess attendant services required that offered price!
hour be greater than offeror's basic labor expense, but agency failed to
include realistic figure for vacation and holidays, award made is not
considered improper since purpose of evaluation criteria to prevent
unrealistically inflated manning charts and award at price so low that
satisfactory performance would be jeopardized appears to have been met,
and all offerors were evaluated on same basis, and contract awarded is
being performed satisfactority at offered price. 388

Proposal to furnish mess attendant services which deviated more than
5 percent from manning estimates in the RFP was improperly rejected
since proposal was found to be technically satisfactory on basis of same
manning charts that contained deviation and ASPR 3—805.2 requires
inclusion in competitive range of all offers which have reasonable chance
of being selected for award and those offers where there is doubt they
are in competitive range. Although offer should not have been regarded
as outside competitive range without opportunity for offeror to submit
documentation substantiating manning differences, interference with
good-faith award is not warranted but it is recommended that renewal
option in contract should not be exercised 440

Upon reconsideration of holding in 53 Comp. Gen. 440 that offer
which failed to include justification required by the RFP when manhours
proposed deviated by more than 5% from Govt.'s estimate was impro-
perly rejected as no discussion was held with the offeror the holding is
affirmed, since reliance on numerical deviation for rejection of proposal
was inconsistent with the technically acceptable proposal which indicated
offeror could adequately perform notwithstanding manhours deviation,
and with ASPR 3—805.2, which requires inclusion of offers in competitive
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range that have reasonable chance of being selected for award or if there
is doubt as to whether offers are in competitive range 584

Where successful offeror under RFP to furnish mess attendant
services could be required to perform at manning levels above those
stated on manning chart without any increase in contract price, state-
ment made during negotiations that Govt. estimates were realistic and
that satisfactory service could not be assured with lower maximum
staffing level, did not prejudice any offerors since agency's interpretation
that offeror's manning chart level was maximum staffing that Govt.
would require of successful offeror was not used in evaluation of offers
and offerors are required by terms of RFP to perform services satisfac-
torily even at leve1s above those stated in manning charts 656

Acceptance of offer to provide mess attendant services, which was
based in part on offeror's additional guarantee to provide manning
within Govt's estimated range should need arise, is irrelevant in that
the RFP requires successful offeror to perform at that level or higher
should need arise 656

Estimate of man-hours required to perform mess attendant work
need not be revised merely because one offeror submitted a substantiated
proposal below 95 percent of Govt. estimate, since all offerors had same
opportunity, specifically stated in the RFP to submit justification for
their lower figures and there has been no lessening of RFP requirements.
Furthermore, successful offeror showed the reasonableness of Govt.'s
representative day estimates and additionally showed that fewer hours
are needed annually; that is the annual total need for man-hours and
not the mathematical total of representative days 656

Award of mess attendant contract to offeror who submitted pro-
posal which included only one manning chart that exhibited a manning
level above 95 percent of Govt. estimate will not be questioned, not-
withstanding allegation that Navy improperly interpreted governing
RFP provision, as there is more than one reasonable interpretation of
provision 710

Under mess attendant services solicitation an offeror who submitted
two of three manning charts under 95 percent of the Govt.'s estimate,
and a total offer of less than 95 percent of Govt.'s total estimate was
Improperly awarded contract since the RFP required conformance
with the 95 percent level 710

Manning chart staffing level effect
Under RFP that required submission of manning charts for repre-

sentative weekday and representative weekend/holiday to foster evalua-
tion of offeror's overall understanding of food service operations, evalu-
ation of total manning offered need not be restricted solely to level
indicated in manning chart, and although the RFP apparently assumes
that offeror's manning levels will be totally reflected rather than partially
reflected, this assumption was not intended to be a condition precedent
to the evaluation of offer 656
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Noncompliance
In a 100 percent small business set-aside negotiated procurement for

mess attendant services where RFP provided for possible rejection of
offers submitting manning charts whose total hours fell more than 5 per-
cent below Govt.'s estimated need for hours without substantiating
deficiency, contracting officer's rejection of such offer, initially considered
within competitive range, is not abuse of his discretion even though
rejection was subsequent to receipt of best and final offers. While offeror's
elimination from competitive range may have been based in part on
elements going to responsibility, it was not a determination of non-
responsibility that required Small Business Administration Certificate of
Responsibility proceeding 388

Price/hour less than basic labor expense
Where RFP for mess attendant services required that offered price!

hour be greater than offeror'$ basic labor expense, but agency failed to
include realistic figure for vacation and holidays, award made is not
considered improper since purpose of evaluation criteria to prevent
unrealistically inflated manning charts and award at price so low that
satisfactory performance would be jeopardized appears to have been
met, and all offerors were evaluated on same basis, and contract awarded
is being performed satisfactorily at offered price 388

Since the RFP for mess attendant services mandates rejection of an
offer whose dollar/hour ratio (price/hour) does not exceed offeror's basic
labor expense, where successful offeror's basic labor expense exceeded its
dollar/hour ratio, even when suggested variable factors are utilized,
contract award made was improper 710

Absenteeism of employees, which was not stated in the RFP as factor
to be used in computing offerors' basic labor expense, was properly not
considered in such computation 710

Since no factor was stated in the RFP relative to calculating offerors'
basic labor expense, even though Navy utilized 5-percent factor, another
factor equal or superior in its realism could have been utilized, and
successful offeror's basic labor expense could have been lowered thereby
making it conform to the RFP limits 710

Propriety
Where successful offeror under RFP to furnish mess attendant services

could be required to perform at manning levels above those stated on
manning chart without any increase in contract price, statement made
during negotiations that Govt. estimates were realistic and that satis-
factory service could not be assured with lower maximum staffing level,
did not prejudice any offerors since agency's interpretation that offeror's
manning chart level was maximum staffing that Govt. would require
of successful offeror was not used in evaluation of offers and offerors are
required by terms of RFP to perform services satisfactorily even at
levels above those stated in manning charts 656
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COCO v. GOCO plants
Cancellation of request for proposals for cartridges on basis out-of-

pocket costs for performance in a contractor-owned and -operated
(COCO) plant compared unfavorably with out-of-pocket costs incurred
in Govt-owned contractor-operated (GOCO) plants, and award to
GOCO facility was in accord with terms of solicitation that conformed
with par. 1—300.91(a) of Army Ammunition Command Procurement
Instruction, which in turn is consistent with 10 U.S.C. 4532(a), "Arsenal
Statute." Furthermore, where GOCO plants are operated under cost
reimbursement type contracts and fixed-price competition with COCO
sources is precluded, cost comparisons are necessarily utilized; internal
records of GOCO plant are not within disclosure provisions of 5 U.S.C.
552; and as GOCO activity is not Govt. commercial or industrial activity
for purposes of BOB Cir. A—76, Federal taxes, depreciation, insurance,
and interest are not for inclusion in GOCO cost estimates 40

Performance time
Contention that proposed new "tailored" facilities to perform con-

tract would require 2.9 miffion less labor hours than needed by selected
proposer performing in existing facilities is not supported. Agency's
acceptance of comparable labor hours of both proposers was reasonable
despite fact that labor hour estimates were based on subjective judgmenL 977

Point rating
Evaluation guidelines

Although offerors under RFP should be informed of relative weights
of main categories of evaluation factors, failure to disclose relative
weights of subcriteria does not warrant question by GAO if suberiteria
used are of such nature as to be "definitive" of main criteria as opposed
to being essential characteristics or measurements of performance of
end item being procured. 51 Comp. Gen. 272 modified 800

Predetermined score
Determination subsequent to discussion with all off erors not to award

cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposal/
Cost Realism factor is upheld where use of predetermined score, gener-
ally unacceptable, was not prejudicial in view of protester's low score;
where acceptance of design implementation would involve high degree
of risk, and discussion of design's deficiencies would subvert intent of
procurement; wh?re Govt.'s engineering man-hour estimates were not
erroneous and their use to evaluate effort and cost realism did not mis-
lead protester; where RFP contained sufficient statement of evaluation
and award factors and record evidences meaningful discussions were
held with all offerors; and where commonality features between con-
tracts were not made evaluation factor 240
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Reevaluation
Award for aircraft to offeror who scored highest both as to price and

technical factors upon reevaluation of price factor of proposals sub-
sequent to erroneous public opening of proposals and disclosure of prices
will not be disturbed because reevaluation of points accorded price was
necesstated by use of erroneous technique in initial evaluation that pro-
portionally reduced points that exceeded lowest price used as datum
level and accorded 40 points; because initial technical evaluation by
composite board assured independent judgment and fairness; and be-
cause notwithstanding disclosure of prices and subsequent negotiating
procedures amounted to use of auction technique in violation of FPR
1—3.805—1(b), sufficient justification has been shown for not canceling
procurement. However, repetition of deficiencies reviewed should be
avoided in future procurements 253

Price consideration not mandatory
Low proposal to fabricate a Satellite Communication Earth Station

that was technically totally deficient, and which omitted required
detailed information that was not corrected by accompanying blanket
offer of compliance as statement was an inadequate substitution for
omitted information, was an unacceptable proposal that was not sus-
ceptible of being made acceptable without major revision. Fact that
proposal was lowest offer submitted does not require negotiations pre-
scribed by 10 U.S.C. 2304(g) with all responsible offerors who submit
proposals within a competitive range, even though "competitive range"
encompasses both price and technical considerations and either factor
can be determinative of whether an offeror is in a competitive range,
since price alone need not be considered when proposal is totally un-
acceptable

Price elements for consideration
Cost estimates

Use of adjusted Independent Government Cost Estimate (I GCE) in
evaluation of proposals, and addition of 41 percent factor to all cost
proposals appears proper as use of adjusted IGCE was neither arbitrary
nor capricious and constituted exercise of proposal evaluation re-
sponsibility 800

While prompt payment discount was not included in section of RFP
dealing with cost evaluation, SF 33A included in RFP made provision
for offering such discount and Govt. therefore may evaluate discount
along with other costs for it is presumed that Govt. will take advantage
o any discount offered; moreover, argument that discount is too un-
certain to be evaluated has no merit where agency sets minimum time
which discount must remain available to allow taking advantage of
discount 895

Propriety of evaluation
Contentions against propriety of award "to develop fully the auto-

mated analysis of chromosomes" do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
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panel of scientists on basis of presenting most advantageous offer,
price and other factors considered, notwithstanding doubt as to validity
of cost and best buy analysis and failure to clarify statistical program
offered. Furthermore, contracting officer is satisfied that performance of
contract meets the RFP requirements; that subcontracting of labora-
tory work is proper; and that no diversion of grant funds is occurring.
Fact that mechanism for award was interagency agreement between
HEW and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of
project as task order under existing contract between NASA and con-
tractor does not reflect on legality of contract 278

Consideration of reconnection and relocation fees in evaluation of pro-
posals for furnishing on-base CATV services is prohibited where Air
Force Reg. 70—3 specifically excludes them as evaluation factors and,
furthermore, no correlation exists between such fees and general evalu-
ation criteria stated in the RFP so as to satisfy requirement that offerors
beadvisedofevaluationcriteria 676

Speculative factors
Where RFP is silent concerning co-shipment by water of solid rocket

motors and external tanks with attendant possible cost savings, and
agency gave protester partial credit thercfor, protester should have
received appropriate further credit for such savings as positive cost uncer-
tainty rather than reduction in most probable costs since actual savings
areextremelyspeculative 977

Standard items
Normalization of prices

In absence of standardized RFP estimate for non-Govt. propellant
component demand, NASA should have normalized proposed prices for
propellant component since any proposer, if successful, would obtain
component from same sources in essentially same quantities for delivery
fromsamelocations 977

Superior product offered
Determination to make award for airport surveillance radar equipment

on basis of initial proposals—exception to requirement for discussions
with all offerors within competitive range—is discretionary in nature, and
lacking adequate price competition, since only one of two offers submitted
was fully acceptable, the procuring agency properly considered exceptions
to discussion had not been satisfied and conducted negotiations with
offeror whose initial proposal, although technically unacceptable overall
was susceptible of being upgraded to acceptable level—a determination
that was not influenced by the fact a reduction in initial price made offer
the lowest submitted. Therefore, award to low off eror was not arbitrary,
notwithstanding technical superiority of competing offer since request
for proposals did not make technical considerations paramount 5
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Testing costs
Where RFP required live test demonstration of computer terminal by

"Contractor" (offeror) and procuring activity interpreted clause as
requiring protester to perform test with its personnel, rejection of
protester's proposal as nonresponsive because test was performed by
supplier's personnel was improper under competitive negotiation pro-
cedures 895

Late proposals and quotations
Shift in manufacturing site of key component submitted 5 days before

final cost evaluation need not be evaluated for potential savings since
savings were contingent on availability and assignment of floor space at
proposed alternate Govt. site, information presented as to quantum of
savings was insufficient, and time for evaluation was limited. Procure-
ment agency may terminate proposal evaluation at some reasonable
point after final cutoff date 977

Limitation on negotiation
Propriety

A request for proposals that was issued pursuant to 10 U.S.C.
2304(a) (16) for maintenance of defense mobilization base established for
module type booster was not improperly restricted to base producers,
even though configuration of booster had been radically changed, in
view of fact skills and capital equipment used by base manufacturers of
old style booster are readily adaptable to new style booster, and agency
authorized to maintain viable industrial mobilization base in interest
of national defense may limit negotiation under 10 U.S.C. 2304(a) (16)
to present base producers. Therefore, return of unopened offer to firm
that is not member of defense mobilization base is within scope of con-
tracting agency's authority.. 348

Lowest offer
Award basis

Where agency intended to treat RFP as advertised solicitation, which
intention was known to protester, and proposals are publicly opened
and prices disclosed, lowest responsible offeror should be considered for
award without invoking negotiation procedures 780

Manning requirements
Compliance

Where RFP for mess attendant services contemplated that offers
would be in a certain format and successful offeror only partially com-
plied stating that it would use representative day figures only a certain
specified number of times during year, but on other specified days, it
could nd would use less manning due to lesser usage of mess halls,
offeror did not depart from RFP requirements (ASPR 3—805.1(a) (5))
since use of calendar year containing 252 representative weekdays and
113 representative weekend/holidays was not RFP requirement 656
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Modification of contract
Change within scope of contract

Amendment of contract shortly after award to cover a more expensive
superior article (which had been offered as an alternate) than the one
accepted at lowest offered price raises question whether major purpose
of procurement system was thwarted by that action and whether change
was within general scope of contract 838

National emergency authority
Restrictions on negotiations

A request for proposals that was issued pursuant to 10 U.S.C.
2304 (a) (16) for maintenance of defense mobilization base established
for module type booster was not improperly restricted to base producers,
even though configuration of booster had been radically changed, in
view of fact skills and capital equipment used by base manufacturers
of old style booster are readily adaptable to new style booster, and
agency authorized to maintain viable industrial mobilization base in
interest of national defense may limit negotiation under 10 U.S.C.
2304(a)(16) to present base producers. Therefore, return of unopened
offer to firm that is not member of defense mobilization base is within
scope of contracting agency's authority 348

Use propriety
Award by AF of domestic cargo airlift contract negotiated under 10

U.S.C. 2304(a) (16) pursuant to Class Determinations and Findings to
Govt. corporation that is to be transferred to individual to whom award
is contemplated and who is currently operating the activity pending
Civil Aeronautics Board approval is not improper in yiew of fact contract
will contain termination provision in event approval is withheld; 0MB
Cir. A—76 and implementing Defense Directives although favoring con-
tracting with private, commercial enterprises allow Govt. operation of
commercial activity "to maintain or strengthen mobilization readiness;"
services of intended buyer during Govt. control does not make him
"officer or employee" within conflict of interest statutes, 18 U.S.C. 205,
18 U.S.C. 207—208; there is no evidence of unfair competition; and con-
tracting agency has broad discretionary authority to award contract in
interest of national defense 86

Notice to offeror of disqualification
Where award was not made under the RFP until 20 days after the

protester's proposal was determined to be unacceptable, par. 3—508.2 of
ASPR required agency to notify protester that its proposal was rejected.
However, any violation of regulation is procedural and does not affect
award 593



1158 DEX DIGEiST

CONTRACTS—Continued page
Negotiation—Continued

Prices
Additional features without cost increase

Notwithstanding Air Force Reg: 70—3 prohibition against consideration
of offer to provide program origination equipment in evaluation of CATV
franchise award, ability of weather/time unit for program origination
purposes proposed by successful offeror may be considered without preju-
dice to other offerors, since unit was included in low offer at no additionc1
cost to subscribers 676

Cost and pricing data evaluation
Present value method

While present valuc method (PVM) of cost evaluation need not be
applied separately to 3 percent prompt payment discount, PVM should
be calculated on monthly basis and not yearly basis, as was done in
instant case, because contract payments will be made monthly. 895

Disclosure
Exceptions taken by low offeror to option provision in RFP to furnish

reinforced plastic weathershields on multiyear basis was properly
determined to make offer unacceptable at close of first round of negotia-
tions since acceptance of offer to change Option clause constituting
discussion would require reopening of negotiations to carry on discussions
with all offerors within competitive range. Furthermore, canceling
second round of negotiations and changing procurement procedure to
formal advertising was a reasoned exercise of procurement judgment on
basis that further negotiations after leak of low offeror's price would be
improper and in view of fact that substantial changes made in specifica-
tions warranted formal advertising and made negotiation of procurement
no longer feasible 139

Since question of propriety of cancellation of a RFP and subsequent
solicitation of an invitation for bids (IFB) of plastic weathershields is
not contingent upon whether or not changes in specifications were
substantial but upon discovery of price leak of offer that was low
at close of first round of negotiations prior to beginning second round of
negotiations, cancellation of RFP and resolicitation by IFB was ap-
propriate 564

Propriety
Initial proposal basis award

Determination to make award for airport surveillance radar equip-
ment on basis of initial proposals—exception to requirement for discus-
sions with all off erors within competitive range—is discretionary in
nature, and lacking adequate price competition, since only one of two
offers submitted was fully acceptable, the procuring agency properly
considered exceptions to discussion had not been satisfied and conducted
negotiations with offeror whose initial proposal, although technically
unacceptable overall was susceptible of being upgraded to acceptable
ievel—a determination that was not influenced by the fact a reduction
n initial price made offer the lowest submitted. Therefore, award to low
offeror was not arbitrary, notwithstanding technical superiority of
competing offer since request for proposals did not make technical
considerations paramount 5
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Public exigency
Certificate of urgency

Although determination that a small business concern submitting
low offer under request for proposals to perform refrigerated warehouse
services, involving receipt, storage, assembly, and distribution of food,
including export transportation, was nonresponsible in areas of health,
safety, and sanitation should have been promptly referred, pursuant to
par. 1—705.4(c) (iv) of Armed Services Procurement Reg., to Small
Business Admin. for certificate of competency consideration since
deficiencies relate to "capacity" defined as "overall ability * * * to
meet quality, quantity, and time requirements," issuance of certificate
of urgency in lieu was justified and reasonable as delay was not ad-
ministratively created, and continuation of services was essential.
Furthermore, rule is that responsibility determination unless arbitrary,
capricious, or not based on substantial evidence is acceptable

Delivery schedules, prices, etc.
Allegations of favoritism to awardee on bases that (1) delivery schedule

was unnecessarily short; (2) technical specifications were overly restric-
tive; and (3) procuring activity failed to give protester time to respond to
protest by another offeror are without merit since (1) there was urgent
need for item; (2) establishment of specifications is responsibility of
procuring activity; (3) issues are questions of fact and administrative
position is supported by a preponderence of the evidence; and (4 because
protester failed to supply information to DCASD to refute allegations
by other offeror that protester was not responsible 838

Justification for negotiation
While 10 U.S.C. 2304(a) (2) authorizes procurement by negotiation

when public exigency will not permit delay incident to advertising,
prospect of untimely performance arising from causes other than time
required for formal advertising procedure may constitute justification for
non-competitive procurement under negotiating authority of 10 U.S.C.
2304(a)(10) 670

Reevaluation of proposals
Award for aircraft to offeror who scored highest both as to price and

technical factors upon reevaluation of price factor of proposals subse-
quent to erroneous public opening of proposals and disclosure of prices
will not be disturbed because reevaluation of points accorded price was
necessitated by use of erroneous technique in initial evaluation that
proportionally reduced points that exceeded lowest price used as datum
level and accorded 40 points; because initial technical evaluation by
composite board assured independent judgment and fairness; and
because notwithstanding disclosure of prices and subsequent negotiating
procedures amounted to use of auction technique in violation of FPR
1—3.805—1(b), sufficient justification has been shown for not canceling
procurement. However, repetition of deficiencies reviewed should be
avoided in future procurements 253

364-l61 0—75 — 19
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Reopening
Exceptions in offer unnoticed

Although procuring activity should have known of exceptions taken
in protester's proposal prior to close of first round of negotiations and
should have discussed such exceptions with protestor prior to its sub-
mission of a best and final offer, since discovery of exceptions taken
occurred subsequent to submission of best and final offers, procuring
activity had no alternative but to institute a second round of negotia-
tions, and failure to discover and discuss exceptions is not sufficient
basis to reverse holding in 53 Comp. Gen. 139 564

Requests for proposals
Additional evaluation factors

Not in request for proposals
Consideration of additional evaluation factors not contained in RFP

was proper in view of fact that additional factors are sufficiently corre-
lated to general criteria shown in RFP to satisfy requirement that pro-
spective offerors be advised of evaluation factors which will be applied
to their proposals; however, failure to disclose additional factors raises
question of impartiality of evaluation and weakens integrity of procure-
ment system 800

Amendment
Required for changes in RFP

Upon determination by contracting agency that salient characteristic
not listed in RFP was essential, agency should have issued amendment
to RFP specifying requirement and providing opportunity for further
proposals since par. 3—805.4(a) of ASPR provides for modification of
RFP when decision is made to relax, increase or otherwise modify scope
of work or statement of requirements. Furthermore, use of terms "rap-
idly" and "conveniently" in specifications without explanation of terms
was ambiguous and provision should likewise have been made to indicate
in RFP the requirement of Govt. in more precise terms 614

Cancellation
Cancellation of request for proposals for cartridges on basis out-of-

pocket costs for performance in a contractor-owned and -operated
(COCO) plant compared unfavorably with out-of-pocket costs incurred
in Govt—owned contractor-operated (GOCO) plants, and award to
GOCO facility was in accord with terms of solicitation that conformed
with par. 1—300.91(a) of Army Ammunition Command Procurement
Instruction, which in turn is consistent with 10 U.S.C. 4532(a), "Arsenal
Statute." Furthermore, where GOCO plants are operated under cost
reimbursement type contracts and fixed-price competition with COCO
sources is precluded, cost comparisons are necessarily utilized; internal
records of GOCO plant are not within disclosure provisions of 5 U.S.C.
552; and as GOCO activity is not Govt. commercial or industrial activity
for purposes of BOB Cir. A—76, Federal taxes, depreciation, insurance,
and interest are not for inclusion in GOCO cost estimates 40

Exceptions taken by low offeror to option provision in RFP to furnish
reinforced plastic weathershields on multiyear basis was properly deter-
mined to make offer unacceptable at close of first round of negotiations
since acceptance of offer to change option clause constituting discussion
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would require reopening of negotiations to carry on discussions with all
offerors within competitive range. Furthermore, canceling second round
of negotiations and changing procurement procedure to formal adver-
tising was a reasoned exercise of procurement judgment, on basis that fur-
ther negot.iations after leak of low offeror's price would be improper and
in view of fact that substantial changes made in specifications warranted
formai advertising and made negotiation of procurement no longer
feasible 139

Since question of propriety of cancellation of a RFP and subsequent
solicitation of an invitation for bids (IFB) of plastic weathershields
is not contingent upon whether or not changes in specifications were
substantial but upon discovery of price leak of offer that was low at
close of first round of negotiations prior to beginning second round of
negotiations, cancellation of RFP and resolicitation by IFB was appro-
priate 564

Construction
More than one interpretation

Award of mess attendant contract to offeror who submitted proposal
which included only one manning chart that exhibited a manning level
above 95 percent of Govt. estimate will not be questioned, notwith-
standing allegation that Navy improperly interpreted governing RFP
provision, as there is more than one reasonable interpretation of pro-
Vision 710

Defective
Ambiguous terms

Upon determination by contracting agency that salient character-
istic not listed in RFP was essential, agency should have issued amend-
ment to RFP specifying requirement and providing opportunity for
further proposals since par. 3—805.4(a) of ASPR provides for modi-
fication of RFP when decision is made to relax, increase or otherwise
modify scope of work or statement of requirements. Furthermore, use
of terms "rapidly" and "conveniently" in specifications without ex-
planation of terms was ambiguous and provision should likewise have
been made to indicate in RFP the requirement of Govt. in more precise
terms

Deficient
NASA RFP should have furnished proposers standardized projection

of non-Govt. demand for propellant component which would be es-
sentially same and would he satisfied from same limited sources regard-
lcs of contractor selected. In absence of standard demand projection,
proser were required individually to predict non-Govt. demand over
which they had no control, with significant effect on proposal evaluation_ 977

Minimum standards
Statement of evaluation criteria, contained in Public Notice soliciting

proposals for use permits to operate citrus groves, was deficient in that
it did not set forth minimum standards or provide reasonably definite
information as to degree of importance to be accorded particular evalua-
tion factors in relation to each other 949
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Normalization
Because NASA's RFP required proposers to make informed Judg-

ments in converting 1972 dollar costs to real year or escalated dollar
costs over 15-year period for purpose of most probable cost assessment
(proposed escalation rates having reflected company unique factors),
excalation over 15-year period need not be normalized where to do so
might prejudice proposer with dissimilarly constructed 1972 dollar
labor base which was higher 977

Early year funding
Evaluation propriety

Contention that early year funding factor in NASA RFP should
have been treated as unimportant in management evaluation is con-
tradicted by preproposal reviews stressing need to minimize such
funding, terms of RFP, and protester's own proposal which incorporated
low early year funding in management commitment. Agency's inde-
pendent evaluation and judgement of protester's high early year funding
was not without reasonable foundation; and record does not support
contention that successful proposer should have received management
penalty for inferior design since penalty was assessed in technical scoring
and cost 977

Escalation
Definition

In light of RFP's definition of escalation—inflation plus variables
resulting from dissimilar company business policies—to be used in
converting 1972 dollars to real year dollars (dollars expected to be
expended in performance of program), inflation can be considered a
persistent and appreciable rise in general level of prices for both labor
and materials which should be uniform for all proposers 977

Inflation element
Inflation element of escalation which, as distinguished from other

elements of escalation, is beyond proposer's control should have been
stated in NASA cost-reimbursement RFP as rate common to all pro-
posers; but, since proposers in compliance with RFP included escalation
rates in their proposals as to which it is not possible to break out con-
trollable features of escalation, failure to normalize escalation is not
unreasonable; any attempt to obtain refined cost data to normalize
inflation would be inappropriate after-the-fact restructuring of cost
proposals 977

Late receipt of proposal. (See CONTRACTS, Negotiation, Late pro-
posals and quotations)

Mess attendant services
Man-hour estimates

Under RFP for performance of mess attendant services that con-
tained Govt. estimate of required man-hours and that stated 5 percent
deviation below estimate may result in rejection of offer unless satis-
factory performance could be substantiated, acceptance of proposal
that was 15 percent below Govt.'s estimate would not constitute change
in specifications without notice to offerors since solicitation indicated use
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of lesser man-hours than required which could reduce total cost would
be desirable; five of eight offerors were without 5-percent range, thus
evidencing equal opportunity to deviate; and feasibility of accepting
15-percent deviation is supported by fact deviation was based on study
of degree to which mess facilities would be used and fact man-hours
proposed exceeded man-hours utilized by incumbent contractor 198

Offer
Deviations

Where offeror's proposal stated no minimum time for maintenance of
computer terminals but offeror had incorporated prior contract pro-
visions in its proposal, which stated 2-hour minimum, proposal was
ambiguous and agency should have sought clarification pursuant to
FPR 1—3.805. 1(a) 895

Omissions
Standardized projection of non-Government demand for item

NASA RFP should have furnished proposers standardized projection
of non-Govt. demand for propellant component which would be essen-
tially same and would be satisfied from same limited sources regardless of
contractor selected. In absence of standard demand projection, pro-
posers were required individually to predict non-Govt. demand over
which they had no control, with significant effect on proposal evaluation 977

Preparation costs
Although bid or proposal preparation costs may be reimbursable where

Govt. has breached implied obligation to fairly consider bid or proposal,
claim for cost of preparing proposal to furnish weather observation and
cloud seeding aircraft may not be considered on basis reevaluation of
price score factor displaced claimant—reevaluation necessitated by fact
initial evaluation used erroneous technique—or on basis it was deemed
inadvisable to cancel procurement because of erroneous public opening
of proposals—determination sufficiently justified—since these facts do
not support finding of breach of obligation that warrants recovery of
proposal preparation costs 253

Proposal deviations
Under RFP for performance of mess attendant services that con-

tained Govt. estimate of required man-hours nd that stated 5 percent
deviation below estimate may result in rejection of offer unless satis-
factory performance could be substantiated, acceptance of proposal that
was 15 percent below Govt.'s estimate would not constitute change in
specifications without notice to offerors since solicitation indicated use of
lesser man-hours than required which could reduce total cost would be
desirable; five of eight offerors were without 5-percent range, thus
evidencing equal opportunity to deviate; and feasibility of accepting 15-
percent deviation is supported by fact deviation was based on study of
degree to which mess facilities would be used and fact man-hours pro-
posed exceeded man-hours utilized by incumbent contractor 198
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Disqualification of offeror
Disqualification of low offeror who took exception to "Technical

Data—Withholding of Payment" clause (ASPR 7—104.9(h)), concerned
with untmely delivery or deficiency of technical data, and "Reserve
Pending Execution of Release" clause contained in RFP is upheld since
offeror was adequately advised during negotiations of consequences of
failing to accept terms of RFP, and fact that amount withheld under
technical data clause may exceed price of data does not make contracting
officer's determination to include clause arbitrary and capricious, and
use of "Reserve Pending Execution of Release," clause is matter within
discretion of contracting agency. Furthermore, since protest was un-
timely delivered it properly was regarded as filed after award 382

Rejection of proposal initially determined to be within competitive
range on basis of oral statements made by offeror during the course of
discussion was improper since offeror was not afforded an opportunity
to submit a revised proposal. While duration of negotiation session with
offeror is not determinative of whether meaningful discussions were con-
ducted, affording offeror opportunity to submit revised proposal is
essential element of negotiating process required by 10 U.S.C. 2304(g).
However, procurement should not be disturbed since record shows
award was made to offeror submitting superior proposal and agency
had serious doubts as to protester's ability to perform contract. Modi-
fied by 53 Comp. Gen. 860 593

Proposal submitted defective
Blanket offer of compliance

Low proposal to fabricate a Satellite Communication Earth Station
that was technically totally deficient, and which omitted required
detailed information that was not corrected by accompanying blanket
offer of compliance as statement was an inadequate substitution for
omitted information, was an unacceptable proposal that was not siis-
ceptible of being made acceptable without major revision. Fact that
proposal was lowest offer submitted does not require negotiations
prescribed by 10 U.S.C. 2304(g) with all responsible offerors who submit
proposals within a competitive range, even though "competitive range"
encompasses both price and technical considerations and either factor
can be determinative of whether an offeror is in a competitive range,
since price alone need not be considered when proposal is totally
unacceptable

Public opening
Award for aircraft to offeror who scored highest both as to price and

technical factors upon reevaluation of price factor of proposals sub-
sequent to erroneous public opening of proposals and disclosure of prices
will not be disturbed because reevaluation of points accorded price was
necessitated by use of erroneous technique in initial evaluation that
proportionally reduced points that exceeded lowest price used as datum
level and accorded 40 points; because initial technical evaluation by
composite board assured independent judgment and fairness; and be-
cause notwithstanding disclosure of prices and subsequent negotiating
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procedures amounted to use of auction technique in violation of FPR
1—3.805—1(b), sufficient justification has been shown for not canceling
procurement. However, repetition of deficiencies reviewed should be
avoided in future procurements 253

Qualified Offerors List
Although protest against award of contract under RFP issued by

National Highway Traffic Safety Admin. will not be considered as it
was untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest
Procedures and Standards, exception is taken to establishment and
operation of Qualified Offerors List (QOL) by Admin. to curtail excessive
production of solicitation packages, but which in fact is presolicitation
procedure for determining prospective bidder's or offeror's responsibility,
and as procedure unduly restricts competition it should be eliminated.
Furthermore, Federal Procurement Regs., relied upon as authority to
establish QOL, merely permit establishment of mailing list to assure
adequate source of supply and to spell out necessary procedures for
reasonable restriction on number of solicitations available 209

Requests for quotations
Use propriety

In procurement of lighting panels to replace panel designed to support
integrated electronics control equipment developed for F—4 aircraft
where drawing stated panel must be in accordance with military specifica-
tion that required qualified products listing (QPL), but RFQ did not
evidence such requirement, although award to firm not on QPL will not
be disturbed as award was not precluded by RFQ and contract is nearly
completed, to require displaced initial low offeror to unnecessarily
comply with QPL requirement was prejudicial, unfair and costly. Fur-
thermore, although contracting officials erroneously failed to take ac-
tibn when it was recognized before award procurement should have
been advertised utilizing applicable military specification, this approach
will be used to procure panels in future 295

Sole-source basis
Justification

Determination that procurement of satellites from other than current
source would entail unacceptable performance and schedule risks was
not arbitrary or capricious 670

Propriety
While protester has not met burden of proving by clear and convincing

evidence that sole-source award made for multipurpose simulators was
not justified because multiple single purpose simulators could satisfy
Navy's requirement, doubt has been cast on two or three main reasons
administratively advanced to support multipurpose requirement, and,
therefore, GAO recommends that Navy's needs be thoroughly reexamined
to determine if multipurpose simulator is sole type that will satisfy
Govt.'s needs 478

Specifications conformability. (See CONTRACTS. Specifications, Con-
formability of equipment, etc., offered, Technical deficiencies,
Negotiated procurement)
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liovation agreements
Propriety
Proposed novation agreement among contractor—wholly owned sub-

sidiary of large concern—awarded two Govt. contracts for hydraulic
turbines and other items, subcontractor who assumed responsibility to
complete contracts upon the closing down of subsidiary plant and sale
to foreign corporation of those assets not needed to perform contracts,
and the Govt. may be approved if in best interest of Govt. Although
novation agreement will contravene Anti-Assignment Act, 41 U.s.c. 15,
since exception in ASPR 26—402(a) that permits recognition of third
party as successor in interest to Govt. contract is not applicable as
subcontractor's interests in contracts are not "incidental to the transfer"
of subsidiary, there is no objection to recognition of assignment if it is
administratively determined to he in best interest of Govt 124
Offer and acceptance

Bid status
Government acceptance mistake

Govt. is estopped from denying existence of contract where, acting
under its own mistake and believing that protester would commence
work the following week, it told the protester, apparent but not actual
low bidder, contract number 6 days before contract was to have com-
menced and protester without knowledge of true facts acted to its
detriment 502

Although Govt. is estopped to deny existence of contract with other
than low bidder, even though entering into contract was outside scope
of contracting officer's authority contract is not illegal, as contractor
neither directly contributed to underlying mistake nor was on direct
notice of mistake, however, award made to other than lowest responsive
bidder should be terminated for convenience of Govt 502

Contract execution
What constitutes

Contention that no contract came into existence under second step of
two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for
housing construction because bid accepted orally was not effective
before expiration of Davis-Bacon Wage Rate Determination and bid
itself, or alternative allegation that bid was nonresponsive and also
contained bid price error and, therefore, there was no contract to termi-
nate for default is refuted by record which evidences oral notification of
contract approval made subsequent to written notification of award
made subject to such approval was in compliance with IFB. Further-
more, failure to describe actual amount of work to be performed by
contractor did not make its bid nonresponsive as invitation did not
require this information, and variances between price bid and Govt.'s
estimate and other bids submitted was insufficient to place contracting
officer on constructive notice of error 167
Patents. (See PATENTS)
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Absence or unenforceability of contracts. (See PAYMENTS, Absence or
unenforceabiity of contracts)

Assignments. (See CLAIMS, Assignments, Contracts)
Releases

"Reserve Pending Execution of Release" clause
Propriety of use

Disqualification of low offeror who took exception to "Technical
Data—Withholding of Payment" clause (ASPR 7—104.9(h)), concerned
with untimely delivery or deficiency of technical data, and "Reserve
Pending Execution of Release" clause contained in RFP is upheld since
offeror was adequately advised during negotiations of consequences of
failing to accept terms of RFP, and fact that amount withheld under
technical data clause may exceed price of data does not make con-
tracting officer's determination to include clause arbitrary and capricious,
and use of "Reserve Pending Execution of Release" clause is matter
within discretion of contracting agency. Furthermore, since protest was
untimely delivered it properly was regarded as filed after award 382
Preparation costs, etc.

Contract not consummated
Modification of RFQ to restrict procurement to small business con-

cerns was proper exercise of authority by contracting officer under
ASPR 3—505, which provides for amendment of solicitation prior to
closing date for receipt of quotations to effect necessary changes since
change of procurement to small business set-aside was recommended by
SBA representative and was accepted on basis sufficient number of small
business concern offers could be obtained. Therefore, quotation submitted
by large business concern which was prepared under original unrestricted
RFQ may not be considered or even opened to compare reasonableness
of prices submitted by small business concerns, and in absence of judiciary
estLblished criteria and standards, claim for preparation costs may not
be settled by GAO 307
Proprietary, etc., items. (See CONTRACTS, Data, rights, etc.)
Protests

Abeyance pending court action
Where material issues in protest before U.S. General Accounting

Office are also involved in court action and are likely to he disposed of by
court, GAO, pursuant to 4 CFR 20.11, will not render a decision on
protest 730

Consideration nonetheless by General Accounting Office
Where protester filed complaint with U.S. District Court, District of

Del., grounded on same contentions raised in protest, and sought inter
alia a preliminary injunction, while court's order denying injunction
did not specifically mention GAO, and GAO policy is not to issue decision
on merits of protest where issues involved are likely to be disposed of in
litigation before court of competent jurisdiction, protest is nonetheless
for consideration on merits because court seeks GAO's expertise prior
to further litigation developments. Similar issues in second protest,
which are subject of separate suit in same court, are also for considera-
tion on merits 522
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Administrative actions
Filing protest

"Adverse agency action" conclusion
Offeror's conference with agency above level of contracting officer

against proposed adverse action is protest to agency and protest by
offerer to GAO within 5 days of agency denial is timely 780

After award
Disqualification of low offeror who took exception to "Technical

Data—Withholding of Payment" clause (ASPR 7—104.9(h)), concerned
with untimely delivery or deficiency of technical data, and "Reserve
Pending Execution of Release" clause contained in RFP is upheld since
offeror was adequately advised during negotiations of consequences of
failing to accept terms of RFP, and fact that amount withheld under
technical data clause may exceed price of data does not make contracting
officer's determination to include clause arbitrary and capricious, and
use of "Reserve Pending Execution of Release" clause is matter within
discretion of contracting agency. Furthermore, since protest was un-
timely delivered it properly was regarded as filed after award 382

Authority to consider
Appeal before Contract Appeals Board

Where there is no dispute as to facts, but rather question raised is one
of law—that is whether contract came into existence-—it is not inap-
propriate for GAO to consider protest of contractor alleged to have
defaulted under contract awarded by AF, notwithstanding contractor
also appealed contracting officer's determination to terminate aileged
contract for default to Armed Services Board of Contract Appeals 167

Reprocurement due to requirements contract default
Where IRS placed purchase orders for memory units with protester

under mandatory requirements contract it held with GSA, the sub-
sequent partial termination for default and the reprocurement of item
from another source is not proper matter for protest to GAO since the
IRS actions taken to insure that its requirements would be satisfied was
a matter of contract administration, propriety of which must be resolved
by the contracting parties pursuant to any applicable contract provision
rather than by the GAO 572

Award pending General Accounting Office decision
Award advantageous to Government

Award for continuing janitorial services to incubent contractor during
pendency of low bidder's protest on basis award would be advantageous
to Govt. as required by par. 2—407.8(b)(3)(iii) of ASPR was not in-
appropriate and did not deprive low bidder of contract as contracting
agency was prepared to terminate awarded contract for convenience of
Govt. and to make award to bidder if its protest was upheld and if it is
found to be responsible 496
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Award withheld pending General Accounting Office decision—Continued

Urgency of procurement
Although contracting officer is not required by ASPR to withhold

contract award after his agency denies protest of offeror pending possible
appeal of protest to GAO, where he is on notice that offeror has deferred
filing protest with GAO pending agency action but exigencies of situa-
tion require immediate award, if time permits, it is reasonable for con-
tracting officer to obtain approval of higher authority to make award,
as in case of preaward protest filed directly with GAO pursuant to
ASPR 2—407.8(b) (2) 509

Contracting officer's affirmative responsibility determination
GAO review discontinued

Exceptions
Fraud

Allegation of noncompetitive practices because of communality of
ownership and financial interests between two bidders is referred to
DSA for consideration in accordance with ASPR 1—111 and ASPR 1—600.
GAO has discontinued practice of reviewing bid protests of contracting
officer's affirmative responsibility determination, except for actions by
procuring officials which are tantamount to fraud, and GAO has no
authority to administratively debar or suspend other than for violations
of Davis-Bacon Act, which is not relevant here 931

Court action
Precedence over protest

While a party protesting contract award is not involved in pending
court action, a decision will not be rendered on its protest under same
solicitations involved before court since court's action would take
precedence and U.S. General Accounting Office could not recommend
remedial action 730

Filing before or after award
Where contention in protester's comments on administrative report

challenging propriety of film types specification in solicitation for dis-
tribution of hard copies and microfiche of educational literature is pre-
sented to GAO 3 months after agency denial of protest on same issue and
subsequent bid opening, it is untimely because issue was not brought to
GAO's attention within 5 working days after adverse agency action;
to extent issue of propriety of diazo film might be regarded as being
raised initially in comments, it is untimely since alleged solicitation
impropriety was apparent and should have been raised before bid opening 932

Procedures
Interim Bid Protest Procedures and Standards

Protester's objection to GAO's bid protest timeliness rules is without
merit since, as indicated in preamble to 4 CFR 20, rules represent tested
and proven principles providing parties fair opportunity to present cases
consistent with need to resolve protests in reasonably speedy manner_ -- - 932

Compliance requirement
Failure of procuring agency to comply with sec. 20.4 of Interim Bid

Protest Procedures and Standards did not constitute violation of par.
1—403 of ASPR re specifying factors which will not permit delay in
making award until issuance of Comptroller General decision, and
failure is not significant since 20.4 is not binding on contracting agencies - 632
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Conferences
Under IFB for food services for 1 year with two 1-year options that

Was restricted to small business concerns, award of contract without
referring the nonresponsibility of four low bidders to SBA under cer-
tificate of competency procedures because of urgency of procurement
was proper determination under ASPR 1—70.4(c) (iv). However, re-
fusal of administrative agency to attend informal conference on protest
held pursuant to sec. 20.9 of Interim Bid Protest Procedures and Stand-
ards is policy that should be reconsidered. Furthermore, U.S. GAO
will not substitute its judgment in matter for that of contracting officer
unless it is shown by convincing evidence of record that finding of
nonresponsibility was arbitrary, capricious, or not based on substantial
evidence 434

Constructive notice
Protest alleging that estimated quantities in IFB to prepare personal

property for shipment or storage and to handle intra-city/intra-area
shipments for 1-year period were improper and specifications were
therefore defective was untimely filed since sec. 20.2(a) of Interim Bid
Protest Procedures and Standards requires protests based upon alleged
improprieties in solicitation which are apparent prior to bid opening to
be filed prior to bid opening, and although protestant had no actual
knowledge of protest regulations, publication of procedures in Federal
Register is constructive notice of Regulations 533

Specifications defective
Timeliness of protest

Protest based on alleged improprieties in invitation which are apparent
prior to bid opening must be filed with GAO prior to bid opening or
within 5 days of notification of adverse agency action on protest; however,
submission of bid during this period does not amount to waiver of right
to protest after bid opening, as protester is only protecting its position,
not having received written final decision from procuring agency on all
issues protested. 771

Timeliness
Where contention in protester's comments on administrative report

challenging propriety of film types specification in solicitation for dis-
tribution of hard copies and microfiche of educational literature is
presented to GAO 3 months after agency denial of protest on same
issue and subsequent bid opening, it is untimely because issue was not
brought to GAO's attention within 5 working days after adverse agency
action; to extent issue of propriety of diazo film might be regarded as
being raised initially in comments, it is untimely since alleged solicita-
tion impropriety was apparent and should have been raised before bid
opening 932
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Adverse action basis determination
Protest filed with agency within 5 days of date basis of protest was

known was timely filed with agency and protest to GAO 3 months later,
but within 5 days of notification of adverse agency action, is timely
under GAO Interim Bid Protest Procedures and Standards insofar
as it relates to matters not apparent prior to closing date for receipt of
proposals 676

Contract award notice effect
Where protest was not filed before receipt by protester of notification

that it was not awarded contract, notification is not considered an adverse
agency action under sec. 20.2(a) of GAO Interim Bid Protest Procedures
and Standards and section may not serve as basis to question timeliness
of protest 676

Determination
Offeror's conference with agency above level of contracting officer

against proposed adverse action is protest to agency and protest by
offeror to GAO within 5 daysofagencydenialistimely 780

Filing in other than General Accounting Office
Oral protest 1 day before bid opening to specifications for trash and

refuse removal and disposal services on basis they misstated scope and
nature of services required was not timely filed in view of IFB provision
requiring protest to be filed with procurement office in writing at least
5 days before bid opening—a reasonable requirement. Since initial
protest was not timely filed, subsequent protest to GAO may not be con-
sidered under sec. 20.2 of Interim Bid Protest Procedures and Stand ards
which provides that protest based upon alleged improprieties in solicita-
tion that are apparent prior to bid opening must be filed with GAO
prior to bid opening, and that protest initially ified with contracting
agency will only be considered if timely filed with agency and subse-
quently filed with GAO wit.hin 5 days of notification of adverse agency
action 212

Limitations
Protester's objection to GAO's bid protest timeliness rules is without

merit since, as inthcatel in preamble to 4 OFR 20, rules represent tested
and proven principles providing parties fair opportunity to present cases
consistent with need to resolve protests in reasonably speedy manner_ -- - 932

Overseas mailing
Even though request by disappointed bidder for review of procure-

ment procedures need not contain exact words of protest to be char-
acterized as bid protest, fact that protest was received more than 5 work-
ing days after protester knew basis for protest makes protest untimely,
notwithstanding fact that late filing was caused by time required to mail
letter from protester's overseas office, since 4 CFR 20.2(a) specifically
cautions protesters to transmit protests in that manner which will assure
earliestreceipt 518
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Solicitation improprieties

Contention after contract award that it was not impossible to draft
specifications for procurement of airport surveillance radar equipment
and that procurement should have been formally advertised rather than
negotiated under 41 U.S.C. 252(c) (10) is an allegation of an impro-
priety in solicitation that was apparent prior to date for receipt of pro-
posals, and protest not having been filed under U.S. General Accounting
Office Interim Bid Protest Procedures and Standards prior to closing date
for receipt of proposals to permit remedial action was untimely filed,
particularly in view of fact protestant was uniquely qualified to call
procuring agency's attention to reasons why it believed it was not im-
possible to draft adequate specifications

Determination of the Comptroller General in 53 Comp. Gen. 139
that circumstances surrounding a price leak, reopening of negotiations,
cancellation of the RFP and resolicitation by invitiation for bids (IFB)
were significant to procurement practices and protest therefore was for
consideration pursuant to sec. 20.2(b) of Interim Bid Protest Procedures
and Standards although not timely filed, does not preclude present
determination that contention raised in request for reconsideration that
the Navy failed to amend the IFB to include a specification change
allegedly known to it is untimely pursuant to sec. 20.2(a) of the Pro-
cedures 564

AUegation after award that the RFP established an "auction tech-
nique" that is prohibited by par. 3—805.1(b) of ASPR is dismissed as
untimely protest under sec. 20.2(a) of Interim Bid Protest Procedures
and Standards since improprieties in RFP are required to be filed prior
to closing date for receipt of proposals 632

Allegation that the RFP and Air Force Reg. 70—3 discriminate against
operators of on-base cable television systems is untimely filed protest
under sec. 20.2 of GAO Interim Bid Protest Procedures and Standards
because protests against alleged improprieties that are apparent prior
to closing date for receipt of proposals must be ified prior to closing date
for receipt of proposals 676

Protest based on alleged improprieties in invitation which are apparent
prior to bid opening must be filed with GAO prior to bid opening or
witbin 5 days of notification of adverse agency action on protest; how-
ever, submission of bid during this period does not amount to waiver of
right to protest after bid opening, as protester is only protecting its
position, not having received written final decision from procuring agency
on all issues protested 771

Bid protest filed after bid opening and challenging estimates and other
alleged defects in solicitation is untimely under 4 CFR 20.2(a), notwith-
standing protester's assertion that defects became apparent only after
incumbent contractor's bid was opened, since record indicates that
alleged defects were or should have been apparent to protester prior to
bid opening 775
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Two-step procurements

Timeliness requirement in sec. 20.2 of Interim Bid Protest Procedures
and Standards is for application to protests incident to two-step form of
procurement since special exception to protest procedure for this form of
procurement is not warranted. Therefore, not for consideration is both
allegation of specification improprieties filed after closing date for
receipt of bids under step two since improprieties should have been
discussed at pre-technical proposal conference or brought to attention of
contracting agency prior to closing date for receipt of proposals under
step one, and delayed objection to rejection of technical proposal sub-
mitted under step one as contacts to obtain explanations and clarifica-
tions do not meet requirement of protesting to contracting agency.
Furthermore, exceptions in sec. 20.2(b) to protest procedures do not
apply since to pursue a matter that appears futile does not constitute
"good cause shown" and rejection of proposal for deficiencies does not
raise issues significant to procurement practices and procedures 357

Untimely protest consideration basis
Since improprieties alleged in solicitation procedures for furnishing

of reinforced plastic weathershields on multiyear basis—price leak,
reopening negotiations, and change from RFP to IFB for bids proce-
dure—were apparent prior to opening of bids, exception taken after bid
opening to procedure was untimely ified pursuant to GAO Interim Bid
Protest Procedures and Standards, 4 CFR 20.2(a). However, in ac-
cordance with sec. 20.2(b), which provides that "The Comptroller
General, for good cause shown, or where he determines that protest
raises issues significant to procurement practices or procedures, may
consider any protest which is not filed timely," merits of protest are for
consideration 139

Although protest against award of contract under RFP issued by
National Highway Traffic Safety Admin. will not be considered as it
was untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest
Procedures and Standards, exception is taken to establishment and
operation of Qualified Offerors List (QOL) by Admin. to curtail excessive
production of solicitation packages, but which in fact is presolicitation
procedure for determining prospective bidder's or offeror's responsi-
bility, and as procedure unduly restricts competition it should be
eliminated. Furthermore, Federal Procurement Regs., relied upon as
authority to establish QOL, merely permit establishment of mailing
list to assure adequate source of supply and to spell out necessary
procedures for reasonable restriction on number of solicitations available 209

Although failure to question propriety of absence from solicitation for
aircraft maintenance of Service Contract Act (SCA) clause until after
award of contract renders protest untimely, since significant issue has
been raised because it refers to principle of widespread interest and since
court is interested in views of GAO, merits of protest have been con-
sidered and it is concluded that absence from contract of SCA clause
does not render contract illegal if after contract award Dept. of Labor
decides that SCA was applicable to procurement, since contracting
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officer acted in good faith and in accordance with regulations implement-
ing SCA in determining Waish-Healey Public Contracts Act pertaining
to supplies, and not SCA, which affords service contract workers protec-
tion, was applicable, and, furthermore, it is primarily for contracting
agencies to decide what provisions should or should not be included in
particular contract 412

Wording
Even though request by disappointed bidder for review of procure-

ment procedures need not contain exact words of protest to be character-
ized as bid protest, fact that protest was received more than 5 working
days after protester knew basis for protest makes protest untimely, not-
withstanding fact that late filing was caused by time required to mail
letter from protester's overseas office, since 4 CFR 20.2(a) specifically
cautions protesters to transmit protests in that manner which wifi assure
earliest receipt 518
Purchase orders. (See PURCEASES, Purchase orders)
Qualified products. (See CONTRACTS, Specifications, Qualified products)
Requests for quotations

Amendment
Propriety

Modification of RFQ to restrict procurement to small business con-
cerns was proper exercise of authority by contracting officer under
ASPR 3—505, which provides for amendment of solicitation prior to
closing date for receipt of quotations to effect necessary changes since
change of procurement to small business set-aside was recommended by
SBA representative and was accepted on basis sufficient number of
small business concern offers could be obtained. Therefore, quotation sub-
mitted by large business concern which was prepared under original
unrestricted RFQ may not be considered or even opened to compare
reasonableness of prices submitted by small business concerns, and in
absence of judiciary established criteria and standards, claim for pre-
paration costs may not be settled by GAO 307

Negotiation of procurement. (See CONTRACTS, Negotiation, Requests
for quotations)

Requirements
Contract default and reprocurement
Where IRS placed purchase orders for memory unit with protester

under mandatory requirements contract it held with GSA, the subse-
quent partial termination for default and the reprocurement of item from
another source is not proper matter for protest to GAO since the IRS
actions taken to insure that its requirements would be satisfied was a
matter of contract administration, propriety of which must be resolved
by the contracting parties pursuant to any applicable contract prpvi-
sion rather than by the GAO 572
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Indefinite quantity v. requirements
Conflict

Conflict between "Requirements" General Provision and "Indefinite
Quantity" General Provision was not prejudicial to protester, as pro-
tester was aware of agency position prior to bid opening and prepared
its bid in accordance with this position; therefore failure to issue amend-
ment to clarify conflict does not affect legality of procurement 771
Research and development

Competition sufficiency
Unsuccessful proposer's plan to use Govt. facilities to be constructed

would enhance competition for later production increment of space pro-
gram, but GAO review shows that adequate competition for later incre-
ment may be achieved without using such facilities. In any case, possible
increase in competition cannot be translated into amount to be included
in probable cost evaluation 977

Contract cost principles and procedures
NASA design evaluation correction process, whereby design weak-

nesses are ferreted out and potential cost to correct is assessed against
proposed costs, which uniformly treated weaknesses in all proposals and
reflected advantages in protester's proposal, is procedurally proper.
Design deficiencies in successful proposal cannot be fairly categorized
as major. While omission of assessments of additional weakness in
alternate water entry load case design and refurbishment was questioned,
any resulting cost impact and increase in point spread between proposers
is insufficient to provide basis to question evaluation conclusion that
proposers were essentially equal in technical scoring 977

Contractor v. Government benefits
Allegation that unsuccessful proposer's "superior design" will be

transfused under interim contracts awarded by NASA to another pro-
poser selected for final negotiations is not supported; but each proposer
should be furnished maximum amount of nonproprietary contract-
generated data and apprised of its design weaknesses to assure maximum
future competitive opportunity in subject program 977

Cost-plus contracts
"Cost-plus-award-fee" method of contracting

On basis of GAO review of NASA evaluation of cost-plus-award-fee
proposals for Solid Rocket Motor Project of Space Shuttle Program
covering 15-year period in estimated price range of $800 million, it is
recommended that NASA determine whether, in view of substantial net
decrease in probable cost between two lowest proposer; selection de-
cision should be reconsidered 977

Evaluation
Deterrliination subsequent to discussion with all offerors not to award

cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RYP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposal!
Cost Realism factor is upheld where use of predetermined score, gen-
erally unacceptable, was not prejudicial in view of protester's low score;
where acceptance of design implementation would involve high degree
of risk, and discussion of design's deficiencies would subvert intent of

564-361 0 — 75 — 20



1176 INDEX DIGSPP

CONTRACTS—Continued Page
Research and development—Continued

Cost-plus contracts—Continued
Evaluation—Continued

procurement; where Govt.'s engineering man-hour estimates were not
erroneous and their use to evaluate effort and cost realism did not mislead
protester; where RFP contained sufficient statement of evaluation and
award factors and record evidences meaningful discussions were held
with all offerors; and where commonality features between contracts
were not made evaluation factor 240

Increased costs
GAO study

GAO review confirmed NASA evaluation findings that facilities cost
difference in favor of successful proposer was substantial. Protester
planned to modify existing and construct new Govt. facilities while
successful proposer offered to modify existing facilities as necessary.
GAO examined: (1) minor adjustment to protester's costs due to un-
availability of Government test stand; (2) best and final offer facility
cost reductions; (3) comparison of subcontractor facility costs; (4)
acquisition of Govt. plant by successful offeror; (5) Govt. support for
protester; (6) residual value of facilities; (7) launch site support costs;
(8) maintenance costs; and (9) other evaluators' adjustments 977

Early year funding factor in proposals
Evaluation propriety

Contention that early year funding factor in NASA RFP should have
been treated as unimportant in management evaluation is contradicted
by preproposal reviews stressing need to minimize such funding, terms of
RFP, and protester's own proposal which incorporated low early year
funding in management commitment. Agency's independent evaluation
and judgment of protester's high early year funding was not without
reasonable foundation; and record does not support contention that suc-
cessful pnoposer should have received management penalty for inferior
design since penalty was assessed in technical scoring and cost 977

Evaluation factors
Design

Deficiencies
Potential costs

NASA design evaluation correction process, whereby design weak-
nesses are ferreted out and potential cost to correct is assessed against
proposed costs, which uniformly treated weaknesses in all proposals and
reflected advantages in protester's proposal, is procedurally proper.
Design deficiencies in successful proposal cannot be fairly categorized
as major. While omission of assessments of additional weakness in al-
ternate water entry load case design and refurbishment was questioned,
any resulting cost impact and increase in point spread between proposers
is insufficient to provide basis to question evaluation conclusion that
proposers were essentially equal in technical scoring 977

Superiority, deficiencies, etc.
Allegation that unsuccessful proposer's "superior design" will be

transfused under interim contracts awarded by NASA to another pro-
poser selected for final negotiations is not supported; but each proposer
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should be furnished maximum amount of nonproprietary contract-
generated data and apprised of its design weaknesses to assure maximum
future competitive opportunity in subject program 977

Price factors
NASA Procurement Regulation 3.805-2, which deemphasizes cost in

favor of quality of expected performance, is not violated by selection of
contractor for Solid Rocket Motor Project of Space Shuttle Program on
basis of admitted uncertain cost proposal estimates covering 15-year
contract period, GAO having found that cost proposals were conserva-
tively adjusted; cost uncertainties as between proposers generally bal-
anced out; and proposers were ranked essentially equal in mission suita-
bility and other related factors 977

Space Shuttle Program
Solid Rocket Motor Project

On basis of GAO review of NASA evaluation of cost-plus-award-fee
proposals for Solid Rocket Motor Project of Space Shuttle Program
covering 15-year period in estimated price range of $800 million, it is
recommended that NASA determine whether, in view of substantial
net decrease in probable cost between two lowest proposers, selection
decision should be reconsidered 977

Technical deficiencies of proposals
Evaluation propriety

Since successful proposer possesses at least basic expertise in fabrica-
tion of key component, offer to fabricate component inhouse was prop-
erly treated in technical evaluation as only a minor weakness not in
conflict with RFP provision discouraging development of new expertise
by prime contractors. 1\Ioreover, decision to use unconventional material
in key component does not deviate from overall RFP objective of
minimum developmental risk, since successful proposer offered low risk
alternative program to which it can convert in early phase of program. - 977
Sales. (See SALES)
Samples. (See CONTRACTS, Specifications, Samples)
Service Contract Act of 1965. (See CONTRACTS, Labor stipulations,

Service Contract Act of 1965)
Small business concern awards. (See CONTRACTS, Awards, Small busi-

ness concerns)
Sole source procurements. (See CONTRACTS, Negotiation, Sole source

basis)
Specifications

Addenda acknowledgment
Failure to return. (See CONTRACTS. Specifications, Failure to fur-

nish something required, Addenda acknowledgment)



1178 INDEX DIGEST

CONTRACTS—Continued Page
Specifications—Continued

Adequacy
Administrative determination

Since no reason is presented why protester did not bring objection to
film types specification to GAO's attention until 3 months after hid
opening, no good cause is shown why issue should now be considered;
nor is ussue significant, since it merely involves propriety of agency's
determination of minimum needs and drafting of specifications, and
application of GAO standards of review to present facts does not involve
procurement principle of widespread interest 932

Correction recommended
Although visual inspection of carlot quantities of produce at growing

areas is unduly restrictive of competition, use of such source inspection
by Defense Supply Agency in its solicitation issued under negotiating
authority of 10 U.S.C. 2304(a)(9), concerned with procurement of
perishable or nonperishable subsistence supplies, was justified in view
of wide latitude in prescribed standards and, therefore, rejection of
noncomplying low bidder under two solicitations for carlot quantities
of fresh vegetables was proper. However, attention of Director of agency
is being drawn to the June 25, 1973 GAO audit report in which recom-
mendation is made that consideration be given to possibility of drafting
more exacting specifications so that number of items requiring field
inspection might be reduced 112

Minimum needs standard
Since no reason is presented why protester did not bring objection

to ifim types specification to GAO's attention until 3 months after bid
opening, no good cause is shown why issue should now be considered;
nor is issue significant, since it merely involves propriety of agency's
determination of minimum needs and drafting of specifications, and
application of GAO standards of review to present facts does not involve
procurement principle of widespread interest 932

Negotiated procurement
Allegations of favoritism to awardee on bases that (1) delivery schedule

was unnecessarily short; (2) technical specifications were overly restric-
tive; and (3) procuring activity failed to give protester time to respond
to protest by another offeror are without merit since (1) there was urgent
need for item; (2) establishment of specifications is responsibility of
procuring activity; (3) issues are questions of fact and administrative
position is supported by a preponderence of the evidence; and (4)
because protester failed to supply information to DCASD to refute
allegations by other offeror that protester was not responsible 838

Administrative determination conclusiveness
Doubtful

While protester has not met burden of proving by clear and convincing
evidence that sole-source award made for multipurpose simulators
was not justified because multiple single purpose simulators could
satisfy Navy's requirement, doubt has been cast on two or three main
reasons administratively advanced to support multipurpose require-
ment, and, therefore, GAO recommends that Navy's needs be thoroughly
reexamined to determine if multipurpose simulator is sole type that will
satisfy Govt.'s needs 478
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Ambiguous
Changes, revisions, etc.

Explanation, etc., requirement
Invitation for bids is defective where no estimated quantities of

services advertised are stated as required by FPR 1—3.409(b)(1) and
prior GAO decisions 797

Clarification
Requirement

Upon determination by contracting agency that salient characteristic
not listed in RFP was essential, agency should have issued amendmeyt
to RFP specifying requirement and providing opportunity for further
proposals since par. 3—805.4(a) of ASPR provides for modification of
RFP when decision is made to relax, increase or otherwise modify
scope of work or statement of requirements. Furthermore, use of terms
"rapidly" and "conveniently" in specifications without explanation of
terms was ambiguous and provision should likewise have been made to
indicate in RFP the requirement of Govt. in more precise terms

Failure of all bidders to fully participate
Award for transportation services evaluated on basis of oral announce-

ment at bid opening instead of evaluation method provided in IFB
which would have resulted in different bidder being successful should
be terminated for the convenience of Govt. and requirement resolicited,
since oral statement was not binding on bidders; moreover, bids may
not be evaluated on different basis than stated in IFB. Bidders were
effectively denied opportunity to consider whether bids should be modi-
fied and FPR 1—2.207(d) precludes award in such circumstance 797

Amendments
Late receipt effect

Bidder who contends that failure to he timely notified of amendment
to IFB to furnish field desks that extended bid opening date cost it more
favorable quotes from suppliers is not considered to have been pre-
judiced by extension of bid opening date or failure to receive amendment
prior to originally scheduled bid opening date where record evidences
acknowledgment of amendment was received with letter modifying
certain option prices by time of bid opening. Furthermore, there is no
indication that apparent late receipt of amendment resulted from any
deliberate act by contracting agency or that bidder raised any objection
priortoextendedbidopening 443

Prior to closing date of solicitation requirement
Modification of RFQ to restrict procurement to small business con-

cerns was proper exercise of authority by contracting officer under ASPR
3—505, which provides for amendment of solicitation prior to closing date
for receipt of quotations to effect necessary changes since change of
procurement to small business set-aside was recommended by SBA re-
presentative and was accepted on basis sufficient number of small busi-
ness concern offers could be obtained. Therefore, quotation submitted
by large business concern which was prepared under original unrestricted
RFQ may not be considered or even opened to compare reasonableness of
prices submitted by small business concerns, and in absence of judiciary
established criteria and standards, claim for preparation costs may not
be settled by GAO
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Brand name or equal. (Sec CONTRACTS, Specifications, Restrictive,
Particular make)

Changes, revisions, etc.
Amendment requirement

Bidder, which by its hid on water purification system transformed
design specification for membrane with required p11 range of 1—13 into
performance specification for its entire system and offered membrane
having range of only p11 4.5—5.0, should have been declared nonrcsponsive
since transformation of specification should have been accomplished by
(1) IFB amendment, or (2) rejection of all bids and readvertiseincnt 924

Acknowledgment failure. (&e CONTRACTS, Specifications,
Failure to furnish something required, Addenda

acknowledgment)
Changes within scope of contract

Amendment of contract shortly after award to cover a more expensive
superior article (which had been offered as an alternate) than the one
accepted at lowest offered price raises question whether major purpose
of procurement system was thwarted by that action and whether change
waswithingeneralscopeof contract 838

Sustification
Under advertised procurement where former supplier of single pick-up

point refuse trucks would have been sole source of supply, there appears
to be no reason to exclude from competition manufacturers willing to
bid dual point equipment conditioned on furnishing kit to modify
agency's existing single point pick-up refuse containers to accept both
single and double pick-ups, even though former supplier may have some
competitive advantage. Furthermore, warranty as to correctness of
successful bidder's recommendation relative to operation of refuse
system which may in part use equipment of another manufacturer may
not be implied where solicitation provides for no warranty 270

What constitutes
Under RFI' for performance of mess attendant services that contained

Govt. cs.iinate of required man-hours and that stated 5 percent deviation
below estimate may result in rejection of offer unless satisfactory per-
formance could be substantiated, acceptance of proposal that was 15
percent below Govt.'s estimate would not constitute change in specifi-
catflons without notice to offerors since solicitation indicated use of lesser
man-hours than required which could reduce total cost would be de-
sirable; five of eight offerors were without 5-percent range, thus evi-
dencing equal opportunity to deviate; and feasibility of accepting 15-
percent deviation is supported by fact deviation was based on study of
degree to which mess facilities would be used and fact man-hours pro-
posed exceeded man-hours utilized by incumbent contractor 198

Conformability of equipment, etc., offered
Administrative determination

The Comptroiler General is aware of no basis for objecting to General
Services Procurement Reg. 5A—2.408—71(b), which precludes General
Services Administration from informing bidder, prior to award, of
defects found in bid samples submitted 810
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Rejection of bid
Bid to furnish services, labor and material for installation of automated

fuel handling system accompanied by descriptive literature required by
invitation but containing proprietary data restriction was not submitted
in accordance with par. 2—404.4 of Armcd Services Procurement Reg.
(ASI'R), which provides that bids prohibiting disclosure of sufficient
information to permit competing bidders to know essential nature and
type of products offered on those elements of bid which relate to quantity,
price, and delivery terms are nonresponsive bids, and regulation imple.-
menting 10 U.s.c. 2305 providing for public disclosure of bids has force
and effect of law. In addition to nonresponsiveness of bid under standards
of ASPR 2—404.4, bid was unacceptable on basis the phrase "or equal"
in specification soliciting cable had been misinterpreted 24

Samples, etc., deviating from specifications
Samples of knives and spoons submitted with bid on solicitation for

carbon steel flatware were properly rejected for poor workmanship
because knives contained grind marks and edge of one spoon was rough,
and solicitation permitted rejection of bids accompanied by samples
which did not conform to listed characteristics, including workmanship

The Comptroller General is aware of no basis for objecting to General
Services Procurement Reg. 5A—2.408—71 (b), which precludes General
Services Administration from informing bidder, prior to award, of defects
foundinbidsamplessubmitted 810

Technical deficiencies
Acceptance

Prejudicial to other bidders
Where IFB sets out maximum time for service and maintenance for

water purification unit and procurement agency does not refute conten-
tion that system bid by successful bidder could not meet these service
and maintenance requirements but merely states that with post-award
change in chemicals to be used contractor will meet specification require-
ment, GAO concludes action was "waiver" of specification and was
prejudicial in material respect to other bidders 909

Negotiated procurement
Low proposal to fabricate a Satellite Communication Earth Station

that was technically totally deficient, and which omitted required de-
tailed information that was not corrected by accompanying blanket offer
of compliance as statement was an inadequate substitution for omitted
information, was an unacceptable proposal that was not susceptible of
being made acceptable without major revision. Fact that proposal was
lowest offer submitted does not require negotiations prescribed by 10
U.S.C. 2304(g) with all responsible offerors who submit proposals within
a competitive range, even though "competitive range" encompasses both
price and technical considerations and either factor can be determinative
of whether an offeror is in a competitive range, since price alone need not
be considered when proposal is totally unacceptable
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Negotiated procurement—Continued
Allegations of favoritism to awardee on bases that (1) delivery schedule

was unnecessarily short; (2) technical specifications were overly restric-
tive; and (3) procuring activity failed to give protester time to respond
to protet by another offeror are without merit since (1) there was urgent
need for item; (2) establishment of specifications is responsibility of
procuring activity; (3) issues are questions of fact and administrative
position is supported by a preponderence of the evidence; and (4) because
protester failed to supply information to DCASD to refute allegations
l)y other offeror that protester was not responsible 838

NASA design evaluation correction process, whereby design weaknesses
are ferretcd out and potential cost to correct is assessed against proposed
costs, which uniformly treated weaknesses in all proposals and reflected
advantages in protester's proposal, is procedurally proper. l)esign de—
ticiencie in successful proposal cannot be fairly categorized as major.
While OIiIiSsion of assessments of additional weakness in alternate water
entry load case design and refurbishment was questioned, any resulting
cost impact and increase in point spread between proposcrs is insufficient
to provide basis to question evaluation conclusion that proposers were
essentially equal in technical scoring 997

Two-step procurement
Where specifications for two-step procurement of high take-off angle

antennas and ancillary items did not call for separate ladder and low bid-
der under Step II proposed to furnish ladder that would he integral part of
antennae structure and only other bidder offered separate ladder on
basis of prior experience, bidders were not competing on equal basis and
contracting agency's acceptance of low bid without issuing amendment
to specifications to establish criteria requires cancellation of Step II of
invitation for bids and reopening of Step I phase of procurement on
basis of amended specifications to assure equal bidding basis. Fact that
two-step procedure combines benefits of competitive advertising with
feasibility of negotiation does not obviate necessity for adherence to
stated evaluation criteria and basis or essential specification require-
ments 47

Tests
Under solicitation that called for furnishing new manufactured air-

craft solenoid valves but contained provisions under which surplus
dealers could participate, rejection of proposal offering to furnish new
former Govt. surplus valves was proper in view of fact that the valves
needed replacement of rubber "0" rings which constitutes refurbishment
and would therefore require performance retesting that neither agency
nor offeror was in position to perform 742

Defective
Corrective action recommended

An IFB which only stated in general terms the nature and extent
of descriptive literature desired was defective because it failed to comply
with sec. 1—2.202—5 of Federal Procurement Regs. (FPR) that a descrip-
tive data clause detail those components of data and type of data
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desired. As the industrial exhauster solicited is still required, and cannot
be procured without submission of descriptive data, canceled invitation
should be readvertised in consonance with FPR descriptive literature
requirements 622

Estimated quantities
Protest alleging that estimated quantities in IFB to prepare personal

property for shipment or storage and to handle intra-city/intra-area
shipments for 1-year period were improper and specifications were there-
fore defective was untimely filed since sec. 20.2(a) of Interim Bid Protest
Procedures and Standards requires protests based upon alleged im-
proprieties in solicitation which are apparent prior to bid opening to be
ified prior to bid opening, and although piotestant had no actual knowl-
edge of protest regulations, publication of procedures in Federal Register
is constructive notice of Regulations 533

Timeliness of protest
Bid protest filed after bid opening and challenging estimates and other

alleged defects in solicitation is untimely under 4 CFR 20.2(a), not-
withstanding protester's assertion that defects became apparent only
after incumbent contractor's bid was opened, since record indicates that
alleged defects were or should have been apparent to protester prior to
bid opening 775

Definiteness requirement
Invitation for bids is defective where no estimated quantities of

services advertised are stated as required by FPR 1—3.409(b)(1) and
prior GAO decisions 797

Delivery provisions
Sufficiency

Preparation and establishment of delivery provisions to reflect needs
of Govt. are matters primarily within jurisdiction of procuring agency,
subject to question by GAO only when not supported by substantial
evidence 771

Descriptive data
Ambiguity of specification

Construed as affecting bid responsiveness
An IFB which only stated in general terms the nature and extent

of descriptive literature desired was defective becquse it failed to comply
with sec. 1—2.202—5 of Federal Procurement Regs. (FPR) that a descrip-
tive data clause detail those components of data and type of data desired.
As the industrial exhauster solicited is still iequired, and cannot be
procured without submission of descriptive data, canceled invitation
should be readvertised in consonance with FPR descriptive literature
requirements 622

Disclosure requirement
Bid to furnish services, labor and material for installation of auto-

mated fuel handling system accompanied by descriptive literature re-
quired by invitation but containing proprietary data restriction was not
submitted in accordance with par. 2—404.4 of Armed Services Procure-
ment Reg. (ASPR), which provides that bids prohibiting disclosure of
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sufficient information to permit competing bidders to know essential
nature and type of products offered on those elements of bid which relate
to quantity, price, and delivery terms are nonresponsive bids, and regula-
tion implementing 10 U.S.C. 2305 providing for public disclosure of
bids has force and effect of law. In addition to nonresponsiveness of bid
under standards of ASPR 2—404.4, bid was unacceptable on basis the
phrase "or equal" in specification soliciting cable had been misinterpreted 24

"Subject to change" qualification
An unsolicited submission of component supplier's catalog or product

information sheet which contains pre-printed reservation that product
is subject to change without notice does not relieve bidder from its
underlying obligation to furnish acceptable brand name or equal compo-
nent. B—156102, February 24, 1965, overruled 499

Sufficiency of details
Lacking

An IFB which only stated in general terms the nature and extent
of descriptive literature desired was defective because it failed to comply
with sec. 1—2.202—5 of Federal Procurement Regs. (FPR) that a descrip-
tive data clause detail those components of data and type of data desired.
As the industrial exhauster solicited is still required, and cannot be
procured without submission of descriptive data, canceled invitation
should be readvertised in consonance with FPR descriptive literature
requirements 622

Voluntary submission
Acceptability

Fact that unsolicited literature accompanying protestant's bid did
not include all purchase description requirements and that bidder failed
to submit technical manuals with its bid and to execute Buy American
Certificate does not make bid nonresponsive and bid should be considered
for award. Literature entitled "General Description Portable Heil
Refuse Pulverizing System" did not conflict with purchase description
even though it did not include all purchase description requirements,
and, moreover, descriptive data highlighted salient features of System
rather than limiting what would be supplied; specifications bind bidder
notwithstanding manuals were not furnished with bid; and in view of
fact import duty paid applies to an insignificant part of end item and
not end item itself, bidder is considered to have offered domestic
product 399

Deviations
Descriptive literature

Brand name or equal item
An unsolicited submission of component supplier's catalog or product

information sheet which contains pre-printed reservation that product
is subject to change without notice does not relieve bidder from its
underlying obligation to furnish acceptable brand name or equal compo-
nent. B—156102, February 24, 1965, overruled 499
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Acceptability of deviation
Where IFB to design, fabricate, and erect window walls, entrances,

and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement
that at least 12 percent of work would be performed by its own force,
fact that subcontractor was listed, lihough not required, is not con-
strued to mean all work would be subcontracted; where subcontractor's
insurance experience modification factor for Workmen's Compensation
permitted Govt. to take into coiiideration cost of Govt-provided
insurance, failure of prime contractor to submit its own insurance factor
is minor informality; and where subcontractor is bound by prime
contractor's commitment to Washington Plan providing minority hiring
goals, bid as submitted was responsive and was properly considered for
contract award 331

"Affirmative action programs"
Failure of low bidder under IFB issued by Govt. of District of Colum-

bia for roof rehabilitation at Spring Road Clinic to execute certificate of
compliance with equal opportunity obligations provision included in
solicitation until after bid opening was matter of form rather than
substance and does not constitute l)asis for rejection of low bid as bid
form submitted obligated bidder to comply with affirmative action
requirements which were made part of bid documents and did not re-
quire submission or adoption of minority utilization goals but only that
contractor take certain affirmative action steps 431

Under IFB for hydraulic turbines, bidder's failure to complete Equal
Opportunity Certification and its insertion of words "NOT APPLICA-
BLE" under Equal Employment Compliance representation do not
render hid nonresponsive, since both provisions relate to bidder re-
sponsibility and, therefore, it is considered that no exception was taken
in bid to any material requirement of IFB. To extent B—161430, July 25,
1967 is inconsistent with this and other cited decisions, it will no longer
be followed 487

Bid bond requirement
Since furnishing of bid bond in excess of amount required by IFB

does not constitute change that would give one bidder an advantage
over another, deviation may be waived as minor informality 431

Information
Failure of low bidder to list buses it would use in performing trans-

portation service contracts did not render bid nonresponsive as omission
relates to responsibility of bidder rather than to responsiveness of bid,
since procurement requirement was for furnishing of services and not for
furnishing buses, except as incident to furnishing services, and since
bidder is legally obligated to furnish buses having acceptable minimum
characteristics. Therefore bid should not have been rejected without
specific determination that company was nonresponsive 396
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Minority manpower utilization
Under invitation issued by Federal grantee required by hEW regu-

lation to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleins affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alterna-
tive affirmative action plan nevertheless submitted a responsive bid
since in signing part I certification bidder is committed to comply with
terms and conditions of New Orleans Plan and to submit alternative
plan for trades not signatory to New Orleans Plan, thus meeting material
requirements of invitation 451

Waiver
Protest

Fact that unsolicited literature accompanying protestant's bid did
not include all purchase description requirements and that bidder failed
to submit technical manuals with its bid and to execute Buy American
Certificate does not make bid nonresponsive and bid should be considered
for award. Literature entitled "General Description Portable Heil
Refuse Pulverizing System" did not conflict with purchase description
even though it did not include all purchase description requirements,
and, moreover, descriptive data highlighted salient features of System
rather than limiting what would be supplied; specifications bind bidder
notwithstanding manuals were not furnished with bid; and in view of
fact import duty paid applies to an insignificant part of end item and
not end item itself, bidder is considered to have offered domestic
product - 399

Evaluation factors
"Life cycle" v. "cost of ownership"

Deletion of "iife cycle" costing evaluation factor and addition of
"cost of ownership to the Government" factor in a reinstated solititation
after submission of oscilloscopes for qualification under step one of two-
step negotiated procurement without giving offerors opportunity to
modify their step one proposals in light of new introduced factors into
procurement is sustained since there is no evidence of real prejudice to
position of protester 632

In deciding whether oscilloscopes should be purchased under open-end
contract or new solicitation, it was not improper to add same Govt. cost
of ownership rate to price offered on each manufacturer's equipment, since
data was not available from which individual ownership rates could be
fixed and rate used was based on average cost to the Govt. for introduc-
ing similar equipment into Govt. inventory 632

Contention that, in deciding whether to purchase Class III 15 MHz
oscilloscopes by solicitation or under open-end contract, protester's Class
III 50 MHz oscilloscope under open-end contract should have been
used as basis of cost comparison instead of competitor's open-end con-
tract Class II 15 MHz equipment is without merit, since determination
of Govt.'s needs is vested in procuring activity which decided on 15 MHz
equipment 632
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Evidence
Failure to acknowledge amendment to invitation for construction of

Naval and Marine Corps Reserve (enter which is not considered to be
minor informality or irregularity in bid to permit correction under par.
2—405(iv) (B) of Aimed Services Procurement Reg. may not be waived
on basis bidder's working papers establishes amendment was considered
in bid computation since acknowledgment was required to bereceived
before bid opening, nor does use of "may" in stating that failure to
acknowledge amendment would constitute grounds for bid rejection
mean contracting officer has waive! discretion, furthermore, to permit
bidder to determine value of invitation amendment would be inappro-
priate as it would give him option to become eligible for award by citing
costs that would bring him within the de minimis doctrine, or to avoid
award by placing larger cost value on effects of amendment 64

Waiver
Criteria

Fact that an amendment to IFB which extended bid opening date
and made material change in specifications was not formally acknowl-
edged by low bidder did not require rejection of low bid where the bid
was dated just 2 days before extended bid opening date evidencing
bidder was aware of existence of amendment, and where bid date con-
stituted implied acknowledgment of receipt of amendment, and since
low bid should not have been rejected as nonresponsive, it is recom-
mended that if low bidder is a responsible firm and contracting agency's
operational capability will not be disrupted, the erroneously awarded
contract should be terminated for convenience of Govt. and award made
to low bidder at its bid price 569

Buy American Certificate
Fact that unsolicited literature accompanying protestant's bid did

not include all purchase description requirements and that bidder failed
to submit technical manauls with its hid and to execute Buy American
Certificate does not make bid nonresponsive and bid should be con-
sidered for award. Literature entitled "General Description Portable
Hell Refuse Pulverizing System" did not conflict with purchase de-
scription even though it did not include all purchase description re-
quirements, and, moreover, descriptive data highlighted salient features
of System rather than limiting what would be supplied; specifications
bind bidder notwithstanding manuals were not furnished with bid; and
in view of fact import duty paid applies to an insignificant part of end
item and not end item itself, bidder is considered to have offered domestic
product 399

Information
Essentiality

Contention that no contract came into existence under second step of
two-step procurement conducted pursuant to 10 U.S.C. 2305(c) for
housing construction because bid accepted orally was not effective before
expiration of Davis-Bacon Wage Rate Determination and bid itself, or
alternative allegation that bid was nonresponsive and also contained bid
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price error and, therefore, there was no contract to terminate for de-
fault is refuted by record which evidences oral notification of contract
approval made subsequent to written nI ification of award made subject
to such approval was in compliance with IFB. Furthermore, failure to
describe actual amount of work to be performed by contractor did not
make its bid nonresponsive as invitation did not require this informa-
tion, and variances between price bid and Govt.'s estimate and other
bids submitted was insufficient to place contracting officer on con-
structive notice of error 167

Invitation to bid attachments. (See CONTRACTS, Specifications,
Failure to furnish something required, Invitation to bid
attachments)

Minority manpower utilization
Under invitation issued by Federal grantee required by hEW regula-

tion to conform with competitive system in construction of classroom
building, low bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alternative
affirmative action plan nevertheless submitted a responsive bid since in
signing part I certification bidder is committed to comply with terms and
conditions of New Orleans Plan and to submit alternative plan for trades
not signatory to New Orleans Plan, thus meeting material requirements
of invitation 451

Invitation to bid attachments
Bid which omits pages of IFB containing material provisions, but

which on page 1 contains SF 33 "Solicitation" and "Offer" clauses.
indicates it is page 1 of 13, and which on page 2 acknowledges all four
amendments which altered every page ef schedule contained in and work
scope attached to 13 pages of solicitation as originally issued, is responsive
because it clearly identifies complete solicitation and clauses contained
or referenced therein are incorporated by specific reference in hid 932

License approval
License requirement in a Govt. solicitation is matter of bidder responsi-

bility since bidder has duty to ascertain its legal authority to perform
Govt. contract within a State, and requirement not relating to bid
evaluation need not be submitted befure bid opening. Therefore, low
bidder who did not submit licensing and registration information with
its bid to furnish taxi and pick-up services is considered to he responsive
bidder. A State may enforce its license requirements provided State law
is not opposed to or in conflict with Federal policies or laws, or does not
interfere with execution of Federal powers. Also, equipment information
intended to determine bidder capacity and ability to perform service
contract is matter of bidder responsibility, not bid responsiveness, as is
fact that bidder was in the ambulance business and not taxi business at
time bids were opened 36
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ICC decision in Kin gpak, Investigation of Operations, 103 M.C.C.
318, requiring motor carriers providing transportation under contracts
for packing and containerization of iied household goods to have ICC
operating authority, permits carriers to act as freight forwarders of used
household goods exempt from requiroment for having such authority, but
since bidder was low only on portion of IFB calling for services relating to
unaccompanied baggage, which is not regarded as used household goods,
contracting officer properly rejected bid because of lack of ICC operating
authority 750

Manuals
Sufficiency determination

IFB schedule provision to effect a bidder will be considered non-
responsive if commercial technical manuals solicited did not meet
military specifications standards should be deleted for use in future
solicitations as it is prejudicial to fault bidders for this failure in view of
fact military specifications on "Manuals, Technical: Commercial Equip-
ment" does not contemplate bid rejection on basis of manual insuffi-
ciency but rather provides that details of manual content shall be
covered by contract; in view of conflicting provision in solicitation
schedule that commercial manual content that unintentionally deviates
from equipment specification affords no basis for hid rejection; and in
view of fact bidder is bound by its hid to comply with both equipment
specifications and commercial manual requirements of military specifica-
tions. 249

Military
Conformance requirement

In procurement of lighting panels to replace panel designed to support
integrated electronics control equipment developed for F—4 aircraft where
drawing stated panel must be in accordance with military specification
that required qualified products listing (QPL), but BFQ did not evidence
such requirement, although award to firm not on QPL will not be
disturbed as award was not precluded by RFQ and contract is nearly
completed, to require displaced initial low offeror to unnecessarily
comply with QPL requirement was prejudicial, unfair and costly.
Furthermore, although contracting officials erroneously failed to take
action when it was recognized before award procurement should have
been advertised utilizing applicable military specification, this approach
will be used to procure panels in future 295

Minimum needs requirement
Administrative determination

Contention that contracting agency's needs do not justify scope of
75-mile geographical restriction in I FB and allegations that protester's
past experience shows it can meet requirements of specifictions do not
furnish basis to conclude use of limitation was an abuse of discretion,
since stating restriction in terms of mileage radius rather than highway
miles represents reasonable approach, and fact that protester might be
able to meet requirements does not per se render restriction unreasonable,
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as determining whether certain needs justify particular restriction is
matter of agency judgment, and adequate competition was apparently
generated 522

Basis for determination
Contention that, in deciding whether to purchase Class III 15 MHz

oscilloscopes by solicitation or under open-end contract, protester's
Class III 50 MHz oscilloscope under open-end contract should have
been used as basis of cost comparison instead of competitor's open-end
contract Class II 15 MHz equipment is without merit, since determina-
tion of Govt.'s needs is vested in procuring activity which decided on
15 MHz equipment 632

Different approaches to achieve
Fact that one agendy seeks to meet its minimum needs for efficient

garbage removal system by purchasing entire system—that is grouping
bodies, refuse containers, and trucks- -while another agency plans to
modify on-hand items and by only certain components of system is not
determinative of propriety of either solicitation as both methods are
reasonable in order to achieve desired ends. Therefore, all or nothing
bidding requirement on refuse containers, trucks, and related equipment
is not considered unduly restrictive of competition, even though manu-
facture of single component would be exinded, since question of compati-
billity of components is reasonable basis for procuring agency to require
bids on entiresystem 270

Reexamination recommended
While protester has not met burden of proving by clear and convincing

evidence that sole-source award made for multipurpose simulators was
not justified because multiple single purpose simulators could satisfy
Navy's requirement, doubt has been cast on two or three main reasons
administratively advanced to support multipurpose requirement, and,
therefore, GAO recommends that Navy's needs be throughly reexamined
to determine if multipurpose simulator is sole type that will satisfy
Govt.'sneeds 478

"New material" clause
Exception

New, unused surplus
Under solicitation that called for furnishing new manufactured air-

craft solenoid valves but contained provisions under which surplus
dealers could participate, rejection of proposal offering to furnish new
former Govt. surplus valves was proper in view of fact that the valves
needed replacement of rubber "0" rings which constitutes refurbishment
and would therefore require performance retesting that neither agency
nor offeror was in position to perforni 742

Proprietary data use. (See CONTRACTS, Data, rights, etc.)
Qualified Offerors List
Although protest against award of contract under RFP issued by

National Highway Traffic Safety Admin. will not he considered as it
was untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest
Procedures and Standards, exception is taken to establishment and
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operation of Qualified Offerors List (QOL) by Adniin. to curtail excessive
production of solicitation packages, but which in fact is presolicitation
procedure for determining prospective bidder's or offeror's responsibility,
and as procedure unduly restricts competition it should be eliminated.
Furthermore, Federal Procurement Regs., relied upon as authority to
establish QOL, merely permit establishment of mailing list to assure
adequate source of supply and to spell out necessary procedures for
reasonable restriction on number of solicitations available 209

Listing
Misrepresentation

In procurement of lighting panels to replace panel designed to support
integrated electronics control equipment developed for F—4 aircraft
where drawing stated panel must be in accordance with military specifi-
cation that required qualified products listing (QPL), but RFQ did not
evidence such requirement, although award to firm not on QPL will
not be disturbed as award was not precluded by RFQ and contract is
nearly completed, to require displaced initial low offeror to unnecessarily
comply with QPL requirement was prejudicial, unfair and costly.
Furthermore, although contracting officials erroneously failed to take
action when it was recognized before award procurement should have
been advertised utilizing applicable military specification, this approach
wilt be used to procure panels in future 295

Reevaluation
Changes requiring reevaluation

Bidder who failed to have product on Qualified Products List reevalu-
ated pursuant to Qualified End Products clause (ASPR 1—1107.2(a)) in-
cluded in IFB to furnish road graders, c)ause which requires reevaluation
of product if any change occurred in location or ownership of plant at
which previously approved product is, or was, manufactured, may,
nevertheless, have its bid considered for award since change in circum-
stances of bidding concern was one of form, not substance—transfer
of title to plant facility and change in corporate name with no accompany-
ing change in employees, products, and manufacturing processes—and,
therefore, reevaluation of product would be useless exercise and overly
technical application of reevaluation requirement 249

Restrictive
Delivery dates

Allegations of favoritism to awardee on bases that (1) delivery
schedule was unnecessarily short; (2) technical specifications were overly
restrictive; and (3) procuring activity failed to give protester time to
respond to protest by another offeror are without merit since (1) there
was urgent need for item; (2) establishment of specifications is respon-
sibility of procuring activity; (3) issues are questions of fact and ad-
ministrative position is supported by a preponderence of the evidence;
and (4) because protester failed to supply information to DCASD to
refute allegations by other offeror that protester was not responsible 838

564-361 0 - 75 - 21
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Geographical location
Although basic principle underlying Federal procurement is to maxi-

mize full and free competition, legitimate restrictions on competition may
be imposed when needs of procuring agency so require, and Home
Port Policy to perform ship repairs in vessel's home port to minimize
family disruption is not illegal restriction since useful or necessary pur-
pose is served. Therefore low bidder under two invitations to perform
drydocking and repair of utility landing craft in San Diego area who
offered to perfoim at Terminal Island properly was denied contract
awards. However, where all or most of vessel's crew are unmarried,
home port restriction does not serve to foster Home Port Policy and,
therefore, if feasible determination can be made prior to issuance of
solicitation that geographical restriction has no applicability, it should
not be imposed 102

ustification
Although visual inspection of carlot quantities of produce at growing

areas is unduly restrictive of competition, use of such source inspection
by Defense Supply Agency in its solicitation issued under negotiating
authority of 10 U.S.C. 2304(a)(9), cor.eerned with procurement of
perishable or nonperishable subsistence supplies, was justified in view of
wide latitude in prescribed standards and, therefore, rejection of non-
complying low bidder under two solicitations for carlot quantities of
fresh vegetables was proper. However, attention of Director of agency is
being drawn to the June 25, 1973 GAO audit report in which recom-
mendation is made that consideration be given to possibility of drafting
more exacting specifications so that number of items requiring field
inspection might be reduced 112

Contention that contracting agency's needs do not justify scope of
75-mile geographical restriction in IFB and allegations that protester's
past experience shows it can meet requirements of specifications do not
furnish basis to conclude use of limitation was an abuse of discretion,
since stating restriction in terms of mileage radius rather than highway
miles represents reasonable approach, and fact that protester might be
able to meet requirements does not perse render restriction unreasonable,
as determining whether certain needs justify particular restriction is
matter of agency judgment, and adequate competition was apparently
generated 522

Particular make
Description availability

An unsolicited submission of component supplier's catalog or product
information sheet which contains pre-printed reservation that product
is subject to change without notice does not relieve bidder from its
underlying obligation to furnish acceptable brand name or equal com-
ponent. B—156102, February 24, 1965, overruled 499

Design v. performance criteria
In a brand name or equal formally advertised procurement the use of

nonfunctional design rather than performance criteria is unduly restric-
tive and inconsistent with principles underlying 10 U.S.C. 2305 and par.
1—1206 of ASPR, thus preventing award for product that admittedly
meets Govt. requirements 586
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Salient characteristics
Fact that specifications are inadequate, ambiguous, or otherwise

deficient is not a compelling reason, absent showing of prejudice, to
cancel invitation and, therefore, invitation for Radiographic Polyester
Film, canceled to correct salient characteristics, should be reinstated,
since contradiction between salient characteristic and brand name
product alone is not compelling reason for cancellation 586

System v. item method of procurement
Fact that one agency seeks to meet its minimum needs for efficient

garbage removal system by purchasing entire system—that is grouping
bodies, refuse containers, and trucks—while another agency plans to
modify on-hand items and by only certain components of system is not
determinative of propriety of either solicitation as both methods are
reasonable in order to achieve desired ends. Therefore, all or nothing
bidding requirement on refuse containers, trucks, and related equipment
is not considered unduly restrictive of competition, even though manu-
facture of single component would be excluded, since question of com-
patibility of components is reasonable basis for procuring agency to
require bids on entire system 270

Samples
Defective

Notice to bidder
The Comptroller General is aware of no basis for objecting to General

Services Procurement Reg. 5A—2.408—71 (b), which precludes General
Services Administration from informing bidder, prior to award, of defects
found in bid samples submitted 810

Workmanship requirements
Samples of knives and spoons submitted with bid on solicitation for

carbon steel flatwear were properly rejected for poor workmanship be-
cause knives contained grind marks and edge of one spoon was rough, and
solicitation permitted rejection of bids accompanied by samples which
did not conform to listed characteristics, including workmanship 810

Superior product offered
Negotiated procurement

Determination to make award for airport surveillance radar equip-
ment on basis of initial proposals—exception to requirement for discus-
sions with all offerors within competitive range—is discretionary in
nature, and lacking adequate price competition, since only one of two
offers submitted was fully acceptable, the procuring agency properly
considered exceptions to discussion had not been satisfied and conducted
negotiations with offeror whose initial proposal, although technically
unacceptable overall was susceptible of being upgraded to acceptable
level—a determination that was not influenced by the fact a reduction in
initial price made offer the lowest submitted. Therefore, award to low
offeror was not arbitrary, notwithstanding technical superiority of
competing offer since request for proposals did not make technical con-
siderations paramount 5
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CONTRACTS—Continued

Subcontractors
Listing

Bidder responsibility v. bid responsiveness
Bid that failed to list subcontractors which was submitted under

solicitation for retreading of pneumatic tires that limited subcontracting
to not more than 50 percent of work and that called for listing of sub-
contractors for purpose of establishing bidder responsibility may be
considered. It is only when subcontractor listing relates to material
requirement of solicitation that bid submitted without listing is non-
responsive, and fact that invitation imposed 50 percent limitation on
subcontracting does not convert subcontracting listing requirement to
matter of bid responsiveness since purpose of listing is to determine
bidder capability to perform, information that may be submitted subse-
quent to bid opening. Furthermore, "Firm Bid Rule" was not violated
since bidder may not withdraw its bid and bid acceptance will result in
binding contract 27
Subcontracts

Limitation on subcontracting
Bid of small business concern under formally advertised small business

set-aside that represented contract end item would not be manufactured
or produced by small business concerns properly was rejected, since even
though bidder contemplated subcontracting portion of the work to large
business, it should have made affirmative representation that its con-
tribution to end item would be significant 463

Propriety
Where IFB to design, fabricate, and erect window walls, entrances,

and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement that
at least 12 percent of work would be performed by its own force, fact that
subcontractor was listed, although not required, is not construed to
mean all work would be subcontracted; where subcontractor's insurance
experience modification factor for Workmen's Compensation permitted
Govt. to take into consideration cost of Govt-provided insurance,
failure of prime contractor to submit its own insurance factor is minor
informality; and where subcontractor is bound by prime contractor's
commitment to Washington Plan providing minority hiring goals, bid as
submitted was responsive and was properly considered for contract
award 331

Small Business Act authority. (See SMALL BUSINESS ADMINISTRA-
TION, Contracts, Subcontracting)

"Successor employer" doctrine. (See CONTRACTS, Labor stipulations,
"Successor employer" doctrine)

Tax matters
Contract provision u. sovereign immunity theory
Room rental transient tax included pursuant to sec. 84—33 of Mont-

gomery Co. (Maryland) Code in invoices for housing and subsistence
furnished under contract to outpatient participants in NIH Leukemia
Program may not be certified for payment, even though Govt. is not
exempt from tax on theory of sovereign immunity since relationship
between Govt. and transients created under contract is insufficient to
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Tax matters—Continued

Contract provision v. sovereign Immunity theory—Continued
effectuate shift in burden of tax directly to Govt. in view of fact all
applicable Federal, State, and local taxes and duties were included in
contract price. However, future contracts for sleeping accommodations
in Montgomery Co. may provide for Govt. to pay transient tax applicable
to individuals furnirhed housing and subsistence as beneficiaries 69
Termination

Cancellation of requirement
Upon reconsideration of 53 Comp. Gen. 32, which directed termina-

tion of contract award to low bidder under second step of two-step
formally advertised procurement for fork lift trucks and line items
because alternate delivery schedule offered by bidder did not provide
for required delivery concurrency of first production units and of spares
and repair parts, low bid is still considered nonresponsive, notwith-
standing argument that low bidder can "fall back" on commitment in
required delivery schedule since at best bid is ambiguous, or viewed in
light most favorable to bidder, bid is subject to two reasonable interpre-
tations—under one it would be nonresponsive, and under the other
responsive. However, in absence of clear indication of prejudice to other
bidders, and since contractor will comply with the Govt.'s delivery
schedule, decision is modified with respect to contract termination
requirement and, therefore, reporting matter to appropriate congressional
committees is no longer necessary 320

Convenience of Government
Erroneous awards

Award for separate contract line items of fork lift trucks on basis
of permitted alternate delivery schedule that offered delivery 90 days
earlier than prescribed by invitation for bids and, therefore, was non-
responsive to mandatory requirement that first production units be de-
livered no earlier than a minimum of 365 days after approval of first
article test report—requirement intended to assure delivery of spares,
repair parts, and publication concurrently with first production units—
should be terminated, procurement resolicited with delivery provisions
informing bidders as to permissible deviations and consequences of non-
conformity in accordance with competitive bidding system, and appro-
priate congressional committees informed, pursuant to sec. 236 of the
Legislative Reorganization Act, of action taken on this recommendation.
Furthermore, solicitation makes rio provisio' that in event an alternate
delivery schedule is unacceptable required schedule will govern. Modified
by 53 Comp. Gen. 320 32

Where contracting officer improperly found that low bid was non-
responsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination
of responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company
was low bidder and make award to company, if its bid is otherwise
acceptable for award 396
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Acceptance by contracting officer of self-certification submitted by
successful bidder that it is a small business concern on basis that contrary
determination by SBA district office was not final as it had been appealed
to SBA Size Appeals Board was improper as district director's decision
remains in full force and effect unless reversed or modified by Board,
and fact that ASPR 1—7O3b)(3)(iv) permits suspension of full size
determination cycle when urgency of procurement so requires does not
negate regional size determination made prior to award. Because con-
tracting officer was not misled by self-certification hut acted with full
knowledge of facts in reliance on reading of applicable ASPR provisions,
and because of urgency of procurement, contract awarded should be
terminated for convenience of Govt. and resolicited, and this recom-
mendation requires actions prescribed by sees. 232 and 236 of Legislative
Reorganization Act of 1970 434

Where low bidder entered into joint venture agreement to obtain
necessary resources to perform a janitorial service contract prior to denial
by SBA of request for certificate of competency (COG), request which
upon resubmission to SBA was not accepted because SBA questioned
impact of joint venture on bidder's responsiveness and stated it would
not accept referral unless new information was developed relative to
bidder's financial condition, and additionally that if joint venture was
allowed bidder if still considered responsive could possibly perform, con-
tracting officer should not have ignored joint venture agreement, and
agreement should be reassessed and if bidder is found to be responsible,
contract awarded incumbent contractor should be terminated for con-
venience of Govt. and award made to low bidder

Award for continuing janitorial services to incumbent contractor
during pcndency of low bidder's protest on basis award would be ad-
vantageous to Govt. as required by par. 2—407.8(b) (3) (iii) of ASPR was
not inappropriate and did not deprive low bidder of contract as contract-
ing agency was prepared to terminate awarded contract for convenience
of Govt. and to make award to bidder if its protest was upheld and if it
is found to be responsible

Although Govt. is estopped to deny existence of contract with other
than low bidder, even though entering into contract was outside scope
of contracting officer's authority, contract is not illegal, as contractor
neither directly contributed to underlying mistake nor was on direct
notice of mistake, however, award made to other than lowest responsive
bidder should be terminated for convenience of Govt

Fact that an amendment to IFB which extended hid opening date
and made material change in specifications was not formally acknowl-
edged by low bidder did not require rejection of low bid where the bid
was dated just 2 days before extended bid opening date evidencing
bidder was aware of existence of amendment, and where bid date con-
stituted implied acknowledgement of receipt of amendment, and since
low bid should not have been rejected as nonresponsive. it is recom-
mended that if low bidder is a responsible firm and contracting agency's
operational capability will not be disrupted, the erroneously awarded
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contract should be terminated for convenience of Govt. and award
made to low bidder at its bid price 569

Award for transportation services evaluated on basis of oral announce-
ment at bid opening instead of evaluation method provided in IFB
which would have resulted in different bidder being successful should be
terminated for the convenience of Govt. and requirement resolicited,
since oral statement was not binding on bidders; moreover, bids may not
be evaluated on different basis than stated in IFB. Bidders were ef-
fectively denied opportunity to consider whether bids should be modified
and FPR 1—2.207(d) precludes award in such circumstance 797

Tie bids
Where two equal bids were received to perform international freight

forwarding services and award was made to incumbent firm rather than
drawing lots as required by Federal Procurement Regs. sec. 1—2.407—6(b),
recommendation is made that contracting agency now draw lots and,
if protester wins drawing that award made be terminated for convenience
of Govt. and that award be made to previously unsuccessful bidder for
the remaining services. Modifies 37 Comp. Gen. 330 466
Timber sales. (See TIMBER SALES)
Trade secrets. (See CONTRACTS, Data, rights, etc., Trade secrets)
Types

Effect on legality of contract
Contentions against propriety of award "to develop fully the auto-

mated analysis of chromosomes" do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer, price
and other factors considered, notwithstanding doubt as to validity of
cost and best buy analysis and failure to clarify statistical program
offered. Furthermore, contracting officer is satisfied that performance of
contract meets the RFP requirements; that subcontracting of labora-
tory work is proper; and that no diversion of grant funds is occurring.
Fact that mechanism for award was interagency agreement between
HEW and NASA (42 U.S.C. 2473(b) (5) and (6), and incorporation of
project as task order under existing contract between NASA and con-
tractor does not reflect on legality of contract 278
Warranties

Implied
No warranty in solicitation

Under advertised procurement where former supplier of single
pick-up point refuse trucks would have been sole source of supply, there
appears to be no reason to exclude from competition manufacturers
willing to bid dual point equipment conditioned on furnishing kit to
modify agency's existing single point pick-up refuse containers to accept
both single and double pick-ups, even though former supplier may have
some competitive advantage. Furthermore, warranty as to correctness
of successful bidder's recommendation relative to operation of refuse
system which may in part use equipment of another manufacturer may
not be implied where solicitation provides for no warranty 270
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CORPORATIONS
Government

Claims settlement authority
Claim of Federal National Mortgage Assn. (FNMA) against Federal

Housing Admin. (FHA) of Dept. of HUD for handling, as successor
mortgagee, adjustments necessitated by conversion from insurance for
housing for moderate income and displaced families under sec. 221(d) (3)
of National Housing Act, as amended, to insurance for rental and
cooperative housing for lower income families under sec. 223 of act
may not be considered by U.S. GAO for the FHA while not specifically
chartered as corporation is defined in Government Corporation Control
Act (31 U.S.C. 846) as "wholly owned Govt. corporation," and as
Govt. corporations are authorized to settle their own claims or to have
their financial transactions treated as final, GAO is without authority
to determine FNMA's entitlement to handling charges claimed 338

COURTS
Costs

Government liability
Indigent persons

Appropriation chargeable
Since 39 Comp. Gen. 133 holds that expense of perpetuating and

authenticating testimony given at deposition is payable from same funds
as fees for witnesses, whereas 50 id. 128 holds that Criminal Justice Act
of 1964, as amended, 13 U.S.C. 3006A, provides sole source of funds
for eligible defendants to obtain expert services necessary for adequate
defense, stenographic and notarial expenses incurred to perpetuate and
authenticate testimony of expert witnesses for such defendants should
henceforth be paid by Administrative Office of U.S. Courts from funds
available to it, and not by I)ept. of Justice. 39 Comp. Gen. 133
modified 638

Suits against judicial officers and entities
When Federal judge or other judicial officer, as well as judicial

entity, is sued within scope of judicial duties and Dept. of Justice
declines to provide legal representation, use of judiciary appropriations
to pay litigation costs, including minimal fees to private attorneys
where gratuitous representation is not available, is not precluded by
28 U.S.C. 516—519 and 5 U.S.C. 3106. However, Administrative Office
of the U.S. Courts should advise appropriate legislative and appropri-
ations committees of Congress of its plans and estimated cost for
implementation of plans, and determination as to whether defense of
judicial officer's ruling or judicial body's rule is in best interest of U.S.
and necessary to carry out functions of judiciary should be made by
Administrative Office of the U.S. Courts and not by defendant. Also,
defense of Federal public defenders appointed under 18 U.S.C. 3006A(h)
may be paid from appropriations provided for public defender service
where other public defender attorneys are not available 301
Criminal Justice Act of 1964

Attorneys fees
Extraordinary overhead

As normally an attorney appointed under Criminal Justice Act of
1964, 18 U.S.C. 3006A, is expected to use his office resources, including
secretarial help, to take dictated statements, and these overhead expenses
are reflected in attorney's statutory fee, he may not be separately
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Attorneys fees—Continued
Extraordinary overhead—Continued

reimbursed for expenses except in unusual situations where extraordi-
nary overhead-type expenses are incurred in order to prepare and con-
duct adequate defense, in which case such services, if otherwise eligible,
may be considered "other services necessary for an adequate defense"
under 18 U.S.C. 3006A(e) and be paid accordingly 638

Civil rights actions v. habeas corpus proceedings
While not disputing position of Dept. of Justice that there are simi-

larities in some cases between prisoner civil rights actions brought under
42 U.S.C. 1983 and habeas corpus proceedings, major similarity is that
in both cases petitioners are in custody, and, therefore, for purposes of
paying expenses under criminal Justice Act of 1964, 18 U.S.C. 3006A,
civil rights petitioner may not be brought within rationale of 39 comp.
Gen. 133, concerning payment of expenses for certain habeas corpus
petitioners, in absence of authorizing legislation 638
Decisions

Acceptance as precedent by General Accounting Office. (See COURTS,
Judgments, decrees etc., Acceptance as precedent by General
Accounting Office)

Edward P. Chester, Jr. et al. v. United States, 199 Ct. Cl. 687. (See
PAY, Retired, Increases, Voluntary v. involuntary retirement)

Judgments, decrees, etc.
Acceptance as precedent by General Accounting office

Edward P. Chester, et. al. v. United States, 199 Ct. Cl. 687
court's interpretation in Edward P. Chester, Jr., et al. v. Uniled States,

199 ct. Cl. 687, that words "shall if not earlier retired be retired on
June 30," which are contained in mandatory retirement provision, 14
U.S.C. 288(a), did not absolutely forbid coast Guard officers manda-
torily retired on June 30 in 1968 or 1969, as well as officers held on active
duty beyond mandatory June 30 date, from retiring voluntarily under
14 U.S.C. 291 or 292, and that officers were entitled to compute their
retired pay on higher rates in effect on July 1, will be followed by GAO.
Therefore, under res judicata principle, payment to claimants for periods
subsequent to court's decision may be made at higher rates in effect
July 1. Payments to other claimants in similar circumstances, in view
of fact court's decision is original construction of law changing GAO's
construction, may be made both retroactively and prospectively, subject
to Oct. 9, 1940 barring act, and submission of doubtful cases to GAO.
Overrules B—165038 and other contrary decisions 94

Compromises
Permanent indefinite appropriations

Availability
Judgments and costs (or compromise settlements) assessed against

individual Internal Revenue Service employees determined to have be:n
acting within the scope of their employment are payable from the
indefinite appropriation established by 31 u.s.c. 724a if not over
$100,000 in each case, but funds must be appropriated specifically for
that purpose if the amount exceeds $100,000, and in either ase, judg-
ment must be regarded as obligation of the United States 782
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Payment
Proper release and satisfaction

Plaintiff in Reals v. United States, Ct. Cl. No. 334—65, July 16, 1969,
who has accepted payment pursuant to court's judgment and record
correction, is not entitled to additional amount for uniform allowance
since he was not required to wear uniform (37 TJ.S.C. 417(c)). Also,
under 28 U.s.c. 2517(b) and 2519 payment of judgment is full discharge
to U.S. and further claim is barred, and under 10 U.S.C. 1552(c) accept-
ance of settlement pursuant to record correction "fully satisfies the
claim concerned" 813
Turors

Fees
Government employees in Federal Courts

Prorated fees
Federal employees in Washington, D.C., metropolitan area who served

as jurors in U.S. District Court for D.C. during afternoon of Jan. 19,
1973, when half day holiday proclaimed by E.O. 11696 was in effect, and
who on basis of 5 U.S.C. 5537 are not paid juror's fee while in pay status
may be paid prorated fee in proportion number of hours served on jury
duty after commencement of one-half day holiday bears to total number
of hours of jury duty performed on that day since to do otherwise when
Federal employees serve as jurors in Federal or D.C. Courts would he
more restrictive than required under controlling statutes and inconsist-
ent with prior C. G. decisions to the effect Federal employee is entitled to
full jury fee when entire period of jury duty falls outside employee's
work hours on any given day. Conflicting decisions are overruled 407
Supreme Court

Constitutionality of legislation construed
Effect on payment of claims

On bases of Supreme Court ruling in Frontiero v. Richardson, decided
May 14, 1973, to effect that differential treatment accorded male and
female members of uniformed services with regard to dependents vio-
lates Constitution, and P.L. 93—64, enacted July 9, 1973, which deleted
from 37 U.S.C. 401 sentence causing differential treatment, regulations
relating to two types of family separation allowances authorized in
37 U.S.C. 427 should be changed to authorize family separation allow-
ances to female members for civilian husbands under same conditions as
authorized for civilian wives of male members, and for other dependents
in same manner as provided for male members with other dependents.
Since Frontiero case was original construction of constitutionality of
37 U.S.C. 401 and 403, payments of family allowance may be made
retroactively by services concerned, subject to Oct. 9, 1940 barring act,
and submission of doubtful claims to GAO 148

As Frontiero decision, decided May 14, 1973, in whieh Supreme Court
ruled on inequality between male and female military members with
regard to quarters allowances, was original construction of constitution-
ality of 37 U.S.C. 401 and 403, decision is effective as to both active and
former members from effective date of statute, subject of barring act of
Oct. 9, 1940 (31 U.S.C. 7la). Documentation required from female
members to support their claims should be similar to that required of
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male members under similar circumstances and should be sufficient to
reasonably establish member's entitlement to increased allowances.
Although claims for 10-year retroactive period may be processed by
services concerned, since filing claim in administrative office does not
meet requirements of barring act, claims about to expire should be
promptly submitted to GAO for recording, after which they will be
returned to service for payment, denial or referral back to GAO for
adjudication. Doubtful claims should be transmitted to GAO for settle-
ment 148

CREDIT UNIONS
Federal. (See FEDERAL CREDIT UNIONS)

CUSTOMS
Services in foreign ports

Performed by Guam employees
Overtime charges

Payment for overtime services provided by Guam customs and
quarantine officers at Andersen AFB, Guam, on 24-hour, 7-days-a-week
rotating basis to accommodate incoming foreign traffic, plus overhead
surcharge, which is claimed by Territory of Guam, pursuant to P. L. 9—47
that imposes basic charge equivalent to hourly wage rate of officer
performing service, plus administrative surcharge of 25 percent, on
"all air and sea carriers and other persons" may be paid, irrespective
of laws and regulations enforced by officers as Federal agencies are
subject as other carriers to charges imposed for overtime Federal cus-
toms inspections under 19 U.S.C. 267, to extent that their operations
are subject to customs inspections generally. However, determination
should be made that surcharge is reasonable and does not constitute
an unconstitutional tax upon U.S. Government 173

DAMAGES

Property. (See PROPERTY)

DEBT COLLECTIONS
Waiver

Civilian employees
Compensation overpayments

Determination
Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory

Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly con-
tribution of $6,888 towards retirement is not necessary, since authority
of Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. How-
ever, matter should be submitted to CSC which has jurisdiction to
make final determinations as to applicability of Classification Act, and
upon determination of proper rate of pay, request for waiver of any
erroneous payments, if over $500, may be submitted to GAO 531
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Military personnel
Annuity overpayments

Collection of overpayments that resulted when annuity payments
under Retired Serviceman's Family Protection Plan were continued to
be made to legal guardian of adopted, unmarried minor child of de-
crease officer after child attained age 18, may be waived pursuant to
10 U.S.C. 1442 since "undue hardship test"—or other good reasons—
stated in 35 Comp. Gen. 401 as basis for waiver of overpayments under
Plan is satisfied where legal guardian used monies erroneously paid,
plus her own and estate funds to continue beneficiary's education, as
well as providing good home for her, and where it would he against
equity and good conscience to attempt to recover erroneous payments
from legal guardian who financially depends on social security payments
for support 228

Authority to waive
Public Law 92—453 (10 U.S.C. 2774)

Payment under 37 U.S.C. 307 of superior performance proficiency
pay by AF at $30 per month and by Army at $50 per month to senior
noncommissioned officers entitled to special pay rate provided in 37
U.S.C. 203(a) for such officers in Army, Navy, AF and Marine Corps
should be discontinued since P.L. 90—207, effective Oct. 1, 1967, amended
sec. 203(a) to provide new special pay rate, regardless of years of serv-
ice, in lieu of basic pay at rate of E—9, with appropriate years of service,
plus proficiency pay at rate of $150 per month, thus eliminating any
award of proficiency pay. Improper payments of superior performance
proficiency pay having been based on misinterpretation of law, and
having been accepted in good faith, need not be collected and may be
waived under provisions of 10 U.S.C. 2772 (P.L. 92—453L.... 184

Dual compensation
Establishment under 10 U.S.C. 2031 of Marine Corps Junior Reserve

Officers' Training Corps unit at Indian high School funded by Federal
Govt. is not precluded since establishment of corps in "public and
private secondary educational institutions" is ut restricted to non-
governmental institutions, and retired members of uniformed services
employed as administrators and instructors are required to be paid
under 10 U.S.C. 2031(d)(1), which provides for retention of retired or
retainer pay by member and payment by school to member of additional
amount of not more than difference between soch pay and active duty
pay and allowances, half of which is reimbursable by appropriate service.
However, GS appointments of officer and Fleet Reservist, with CSC
approval, need not be revoked, and any resultant dual compensation
payments may be waived, but future payments to members are com-
pensable under sec. 2031(d) (1), and incident to GS appointments, school
may not be reimbursed for additional amounts paid members 377
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Commercial activities

Government- owned contractor-operated facility
Status

Cancellation of request for proposals for cartridges on basis out-of-
pocket costs for performance in a contractor-owned and -operated (COCO)
plant compared unfavorably with out-of-pocket costs incurred in Govt-
owned contractor-operated (GOCO) plants, and award to GOCO facility
was in accord with terms of solicitation that conformed with par.
1—300.91 (a) of Army Ammunition Command Procurement Instruction,
which in turn is consistent with 10 U.S.C. 4532(a), "Arsenal Statute."
Furthermore, where GOCO plants are operated under cost reimbursement
type contracts and fixed-price competition with COCO sources is
precluded, cost comparisons are necessarily utilized; internal records of
GOCO plant are not within disclosure provisions of 5 U.S.C. 552;
and as GOCO activity is not Govt. commercial or industrial activity
for purposes of BOB Cir. A—76, Federal taxes, depreciation, insurance,
and interest are not f&,r inclusion in GOCO cost estimates 40

Private v. Government procurement
Policy determination

Award by AF of domestic cargo airlift contract negotiated under
10 U.S.C. 2304(a) (16) pursuant to Class Determinations and Findings
to Govt. corporation that is to be transferred to individual to whom
award is contemplated and who is currently operating the activity
pending Civil Aeronautics Board approval is not improper in view of fact
contract will contain termination provision in event approval is with-
held; 0MB Cir. A—76 and implementing Defense Directives although
favoring contracting with private, commercial enterprises allow Guvt.
operation of commercial activity "to maintain or strengthen mobilization
readiness;" services of intended buyer during Govt. control does not
make him "officer or employee" within conifict of interest statutes,
18 U.S.C. 205, 18 U.S.C. 207—208; there is no evidence of unfair compe-
tition; and contracting agency has br.,ad discretionary authority to
award contract in interest of national defense 86

Although 0MB Cir. A—76 expresses general policy preference for
contracting with private, commercial enterprises, it also provides for
use of Govt-furnished services when "service is available from another
agency," and allows Govt. operation of a commercial activity "to
maintain or strengthen mobilization readiness." Therefore, provisions
of circular are regarded as matters of executive policy which do not
establish such legal rights and responsibilities that would come within
decisionfunctionsof GAO 86
Reads

Authority
Request decisions from General Accounting Office

Even though U.S. Environmental Protection Agency (EPA) certify-
ing officer (C.O.) is not entitled to decision as to availability of appro-
priated funds for payment of membership fees for employees in pro-
fessional organizations because his request was not accompanied by
voucher as required by 31 U.S.C. 82d, which limits the U.S. GAO to
responding to question of law with respect to payment on specific voucher
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presented to C.O. for certification prior to payment, in view of fact
question no doubt will recur, it is considered as having been submitted
by head of EPA who is entitled to decision under sec. 8 of act of July 31,
1894, as amended (31 U.S.C. 74), under which GAO has authority to
provide decisions to heads of executive departments or other establish-
ments on any question involving payments which may be made by their
agency 429

Salary payment basis
Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory

Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly con-
tribution of $6,888 towards retirement is not necessary, since authority
of Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. how-
ever, matter should be submitted to CSC which has jurisdiction to make
final determinations as to applicability of Classification Act, and upon
determination of proper rate of pay, request for waiver of any erroneous
payments,ifover$500,maybesubmittedto GAO 531
Services between

Procurement of supplies and services
Aircraft services

Procurement by GSA of chartered aircraft or blocked space on regu-
larly scheduled aircraft prior to reimbursement by using Govt. agencies
may be financed from General Supply Fund established by sec. 109(a) of
Federal Property and Administrative Services Act of 1949, as amended,
40 U.S.C. 756(a), for purpose of "procuring * * * nonpersonal services."
Although nothing in applicable statute or its legislative history precludes
use of Fund to procure chartered aircraft and/or blocked space on air-
craft, since proposed program will be a major departure from present
practices it is recommended that plan be initiated as an experimental one
of limited scope and duration to test feasibility and desirability of
program, and that plan be disclosed to interested committees of Con-
gress before proceeding with an extensive program of chartering aircraft - 558

DETAILS
Intergovernmental Personnel Act implementation

Federal employee benefit status
Under Intergovernmental Personnel Act of 1970 (5 U.S.C. 3371—3376),

Federal employees temporarily assigned to State and local governments
and institutions of higher education are not entitled to both per diem and
change of station allowances for same assignment, even though 5 U.S.C.
3375 permits payment of both benefits associated with permanent
change of station and those normally associated with temporary duty
status, since nothing in statute or its legislative history suggests both
types of benefits may be paid incident to same assignment. Therefore,
on basis of interpretation of similar provisions in Government Employees
Training Act, agency should determine, taking cost to Govt. into con-
sideration, whether to authorize permanent change of station allowances
or per diem in lieu of subsistence under 5 U.S.C. Ch. 57, subch. I to
employees on intergovernmental assignment
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DISASTER RELIEF page
Disaster victims

Disaster unemployment assistance
Limitations

Department of Labor's interpretation of section 240 of Disaster
Relief Act of 1970 to effect that it authorizes benefits to eligible disaster
victims covered under State regular unemployment compensation pro-
gram for period in addition to State program cannot be supported, since
the paramount purpose of the section was to provide the equivalent of
State unemployment compensation benefits to victims who were not
eligible for State unemployment compensation 875

DISTRICT OF COLUMBIA
Contracts

Labor stipulations
Affirmative action programs

Failure of low bidder under IFB issued by Govt. of District of Colum-
bia for roof rehabilitation at Spring Road Clinic to execute certificate
of compliance with equal opportunity obligations provision included in
solicitation until after bid opening was matter of form rather than
substance and does not constitute basis for rejection of low bid as hid
form submitted obligated bidder to comply with affirmative action
requirements which were made part of bid documents and did not require
submission or adoption of minority utilization goals but only that
contractor take certain affirmative action steps 431
Firemen and policemen

Medical treatment
Section 4—124 of District of Columbia Code provides for appointment

of police surgeons, and for treatment of non-service connected injuries
and diseases suffered by D.C. policemen and firemen. While sec. 4—206 of
D.C. Code extends same benefits to U.S. Park Police, there is no au-
thority for payment of physician services, other than by the appointed
police surgeons, for treatment of non-service connected injuries or
diseases suffered by U.S. Park Police officers since statute makes no
provision for other physician services 822

Retirement
Secret Service personnel coverage

Since under 18 U.S.C. 3056, Secret Service in addition to protecting
President has numerous criminal investigation functions, security
officers and specialists may count time spent in activities related to
Presidential protection, as well as time spent in directly protecting Presi-
dent on temporary or intermittent assignments, toward accumulation of
requisite 10 years prescribed by sec. 4—522 of title 4, D.C. Code, for
entitlement to retirement annuities under Policemen and Firemen's
Retirement and Disability Act, even though authority to transfer
deposits from Civil Service Retirement and Disability Fund to general
revenues of D.C. specifies full-time agents protecting President. Approval
of future eligibility revisions to participate in D.C. Police Retirement
Plan is responsibility, pursuant to sec. 4—535, of D.C. Commissioner, and
should additional transfers affect integrity of Policemen and Firemen's
Retirement and Disability Fund, this might be basis of remedial
legislation 177
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DISTRICT OF COLU?ffBIA—Continued

Redevelopment Land Agency
Land disposition

Failure of bidder to perform
Deposit forfeiture

When a limited partnership, the successor in interest to a joint venture,
failed to perform obligation undertaken by initial partnership, forfeiture
of original deposit is required as the D.C. Redevelopment Land Agency
may not waive its right of forfeiture since no consideration passed to
Agency to permit waiver of Govt. 's right, and furthermore, delay in
seeking forfeiture does not constitute waiver of forfeiture right as delay
was requested by successor partnership in order to find means to perform
the original obligation 574

DONATIONS
Gifts

To officers and employees
Expenditure for distribution of decorative ashtrays to participants at

SBA-sponsored conference of Govt. procurement officials with intent
that SBA seal and lettering on ashtrays would generate conversation
relative to conference and serve as reminder to participants of con-
ference purposes, and thereby further SBA objectives, is unauthorized
in that such items are in the nature of personal gifts and thus expendi-
tures thereor do not constitute necessary and proper use of appropriated
funds 770
Officers and employees

Gifts. (See DONATIONS, Gifts, To officers and employees)

EDUCATION
Federal aid, grants, etc., to States. (See STATES, Federal aid, grants,

etc., Educational institutions)
Student assistance programs

Military record correction effect on allowance
Amount equal to educational assistance allowances paid to staff

sergeant at rate prescribed for veterans while attending school from
July 6, 1970, to Dec. 8, 1970, which was withheld from payment due
him as result of correction of his military records to show he was not
discharged on Sept. 8, 1969, but that he continued on active duty until
Dec. 8, 1970, at which time he was honorably discharged, may not be
reimbursed to member as amount withheld represents educational
assistance allowances paid at rate prescribed in 38 U.S.C. 1682(a) (1)
only for veterans discharged from military service, and sergeant's
records having been corrected to show him on active duty for period of
school attendance, entitlement is limited to the lesser educational
assistance allowance rate provided by 37 U.S.C. 1682 for servicemen on
active duty 299

ENLISTMENTS
Bonus. (See GRATUITIES, Enlistment bonus)
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ENVIRONMENTAL PROTECTION AND IMPROVEMENT Page
Grants-in-aid

Water pollution control
Approval of projects

The EPA's regulations that provide for approval of grant applications
combining both design and construction stages of water treatment
project are inconsistent with sec. 203(a) of Federal Water Pollution
Control Act, Pub. L. 92—500, 33 U.S.C. (1970 ed., Supp II) 1283(a),
which prescribes that Govt. is obligated to pay its share of project costs
only upon approval of plans, specifications and estimates at each suc-
ceeding stage. Therefore, in absence of approval of plans, specifications
and estimates for construction stage of water treatment project, there
is no grant commitment by U.S. and no charge against a State's allot-
ment 547

Regulations inconsistent with law
The Administrator of EPA having been informed that regulations

promulgated pursuant to the Federal Water Pollution Control Act,
Pub. L. 92—500, 33 U.S.C. (1970 ed., Supp II) 1251, are inconsistent
with statute and must be revised, is required by sec. 236 of Legislative
Reorganization Act of 1970 to report to the appropriate congressional
committees as to action taken with respect to the corrective recommenda-
tions made by the GAO 547

EQUAL EMPLOYMENT OPPORTUNITY
Contract provision. (See CONTRACTS, Labor stipulations, Nondiscrim-

ination)
EQUIPMENT

Automatic Data Processing systems
Computer service

Evaluation propriety
Where RFP required live test demonstration of computer terminal

by "Contractor" (offeror) and procuring activity interpreted clause as
requiring protester to perform test with its personnel, rejection of
protester's proposal as nonresponsive because test was performed by
supplier's personnel was improper under competitive negotiation pro-
cedures 895

Where offeror's proposal stated no minimum time for maintenance of
computer terminals but offeror had incorporated prior contract provi-
sions in its proposal, which stated 2-hour minimum, proposal was
ambiguous and agency should have sought clarification pursuant to
FPR 1—3.805.1(a) 895

ESTOPPEL
Against Government

Erroneous contract award
Although Govt. is estopped to deny existence of contract with other

than low bidder, even though entering into contract was outside scope
of contracting officer's authority, contract is not illegal, as contractor
neither directly contributed to underlying mistake nor was on direct
notice of mistake, however, award made to other than lowest responsive
bidder should be terminated for convenience of Government 502

564-361 0 — 75 - 22
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ESTOPPEL—Continued Page
Against Government—Continued

Rule
Govt. is estopped from denying existence of contract where, acting

under its own mistake and believing that protester would commence
work the following week, it told the protester, apparent but not actual
low bidder, contract number 6 days before contract was to have com-
menced and protester without knowledge of true facts acted to its
detriment 502

EVIDENCE
Claims. (See CLAIMS, Evidence to support)
Parol

Claim acquired by assignment pursuant to Military Personnel and
Civilian Employees' Claims Act, 31 U.S.C. 240, against carrier for loss
of antique Imari and Kutani Japanese porcelains in transit of Air Force
officer's household goods properly was recovered by setoff against carrier
who has denied liability because porcelains were not declared to have
extraordinary value; loss was not listed at time of delivery; and ship-
ment being only one in van it could not have been misdelivered. how-
ever, although of high value, antique porcelains are not articles of extra-
ordinary value and since valuation placed on shipment was intended to
include porcelains, separate bill of lading listing was not required, clear
delivery receipt may be rebutted by parol evidence; and carrier's receipt
of more goods at origin than delivered establishes prima facie case of
less in transit 61

EXPERTS AND CONSULTANTS
Employment

Authority
In view of funds provided in its current appropriation for "special

counsel fees," Federal Communications Commission may procure sev-
ices of a retired Govt. attorney in connection with investigation and
proceedings he directed prior to retirement, and amount payable to him
is not subject under 5 U.S.C. 8344(a) to set-off by amount of his retire-
ment annuity since retiree's expertise and thorough knowledge in matter
will enable him to perform functions described in "Statement of Work"
contained in proposed contract independently rather than under an
employer-employee relationship 702
Reemployed civil service annuitants

Annuity deductions
Applicability
Contract to conduct study of labor management activity and proc-

esses proposed to be entered into between a retired Federal employee
and OEO under the authority granted the Director in sec. 602 of Eco-
nomic Opportunity Act of 1964 to obtain services of experts and con-
sultants, either through direct employment or by contract, in accordance
with 5 U.S.C. 3109, when construed on basis of whole arrangement
existing between the parties and not only from the wording of the con-
tract evidences the former employee will represent OEO in connection
with labor-management grievances and arbitration proceedings that
will require close working relationship with agency employees, relation-
ship that is incompatable with an independent contractor relationship
and should former employee accept employment under such arrange-
ment his pay would have to be reduced in accordance with 5 U.S.C.
8344(a) by the amount of his civil service annuity 542
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FAMILY ALLOWANCES page
Separation

Female members
Entitlement to allowance
On bases of Supreme Court ruling in Frontiero v. Richardson, decided

May 14, 1973, to effect that differential treatment accorded male and
female members of uniformed services with regard to dependents vio-
lates Constitution, and P.L. 93—64, enacted July 9, 1973, which deleted
from 37 U.S.C. 401 sentence causing differential treatment, regulations
relating to two types of family separation allowances authorized in 37
U.S.C. 427 should be changed to authorize family separation allowances
to female members for civilian husbands under same conditions as
authorized for civilian wives of male members, and for other dependents
in same manner as provided for male members with other dependents.
Since Frontiero case was original construction of constitutionality of 37
U.S.C. 401 and 403, payments of family allowance may be made retro-
actively by services concerned, subject to Oct. 9, 1940 barring act and
submission of doubtful claims to GAO 148

FEDERAL ADVISORY COMMITTEE ACT
Pay guidelines

Compensation limitation
Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory

Committee Act to Executive Director of National Advisory Council on
Vocational Education who is paid $36,000 per year plus yearly contri-
bution of $6,888 towards retirement is not necessary, since authority
of Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act. How-
ever, matter should be submitted to CSC which has jurisdiction to make
final determinations as to applicability of Classification Act, and upon
determination of proper rate of pay, request for waiver of any erroneous
payments, if over $500, may be submitted to GAO 531

FEDERAL CREDIT UNIONS
Presidential appointees

Confirmation travel
National Credit Union Board Presidential appointee whose appoint-

ment is subject to Senate confirmation may not be reimbursed expenses
incurred to travel to Washington to appear before Senate Banking
Committee in connection with his confirmation unless Administrator of
National Credit Union Admin. determines appointee performed official
business such as conferences with officials of Administration that were of
substantial benefit to Administration and Administrator approves
travel performed by nominee 424

FEDERAL HOUSING ADMINISTRATION
Status

Corporation
Claim of Federal National Mortgage Assn. (FNMA) against Federal

Housing Admin. (FIIA) of Dept. of HUD for handling, as successor
mortgagee, adjustments necessitated by conversion from insurance for
housing for moderate income and displaced families under sec. 221(d) (3)
of National Housing Act, as amended, to insurance for rental and co-
operative housing for lower income families under sec. 223 of act may
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FEDERAL ROUSING ADMINISTRATION—Continued Page
Status—Continued

Corporation—Continued

not be considered by U.S. GAO for the FHA while not specifically
chartered as corporation is defined in Government Corporation Control
Act (31 U.S.C. 846) as "wholly owned Govt. corporation," and as
Govt. corporations are authorized to settle their own claims or to have
their financial transactions treated as final, GAO is without authority to
determine FNMA's entitlement to handling charges claimed 338

FEDERAL PROCUREMENT REGULATIONS
Compliance

Exceptions
The Federal Property and Administrative Services Act of 1949 and

FPR are inapplicable to Bureau of Sport Fisheries and Wildlife's award
of use permits for operation of ctirus groves located on wildlife refuge,
because both 16 U.S.C. 715s(f) and 668dd(d)(2) authorize the Seeietarv
of the Interior to permit use of refuges or disposal of products thereof
upon conditions he determines are in best interests of United States - 949

FEDERAL WATER POLLUTION CONTROL ACT
Grants-in-aid

Applications
The EPA's regulations that provide foi approval of grant applications

combining both design and construction stages of water treatment project
are inconsistent with sec. 203 (a) of Federal Water Pollution Control
Act, Pub. L. 92—500, 33 U.S.C. (1970 ed., Supp II) 1283(a), which
prescribes that Govt. is obligated to pay its share of project costs only
upon approval of plans, specifications and estimates at each succeeding
stage. Therefore, in absence of approval of plans, specifications and
estimates for construction stage of water treatment project, there is no
grant ccmmitment by U.S. and no charge against a State's allotment -- - 547

Limitations
Language in Sec. 202(a) of the Federal Water Pollution Control Act

as amended by Pub. L. 92—500, 33 U.S.C. (1970 ed., Supp II) 1251, that
a grant for treatment works "shall be 75 per centum of the cost of construc-
tion thereof" and in conference report that Federal grant shall be "75
per centum of the cost of construction in every case" is mandatory and
the EPA, despite assertions that the interests of the Federal Govt., of
State in which project is to be placed, and grantee might best be served
if Federal grant would be less than 75 percent of project cost, has no
authority to make grants in lesser amounts 547
Implementation

Regulations inconsistent
The Administrator of EPA having been informed that regulations

promulgated pursuant to the Federal Water Pollution Control Act,
Pub. L. 92—500, 33 U.S.C. (1970 ed., Supp. II) 1251, are inconsistent
with statute and must be revised, is required by sec. 236 of Legislative
Reorganization Act of 1970 to report to the appropriate congressional
committees as to action taken with respect to the corrective recommenda-
tions made by the GAO 547
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FEES Page
Jury. (See COURTS, Jurors, Fees)
Membership

Appropriation availability
Although prohibition in 5 U.S.C. 5946 against use of appropriated

funds to pay membership fees for individual employees in professional
associations applies to employees of National Environmental Research
Center of U.S. Environmental Protection Agency who join professional
societies concerned with environment, notwithstanding such membership
would be of primary benefit to agency rather than employee, there is no
objection to use of funds for payment of membership fees in name of
agency if expenditure is justified as necessary to carry out purposes of
agency's appropriation 429
Services to public

Refund
Failure of Government to perform

Since applications for discharge permits under Refuse Act Permit
Program, which were filed with the Corps of Engineers or EPA, were
not processed because the authority to issue permits was given to the
States pursuant to sec. 402 of Federal Water Pollution Control Act, as
amended by Federal Water Pollution Control Act Amendments of
1972, 33 U.S.C. 1342, refund may be made by EPA of application fees
charged, for although fees were properly received, deposit of fees into
Treasury as miscellaneous receipts was erroneous. Therefore, amounts
that are proper for refund should be transferred from receipt account to
"suspense fund" for refund, and in future until properly for deposit
into Treasury as miscellaneous receipts, fees should be deposited into
Treasury as trust funds in accordance with 31 U.S.C. 725r. 580
Witnesses

Government employees
Employees who were requested by U.S. Attorney to give testimony

before Federal grand jury and in trial of criminal cases while suspended
from their positions, were not placed in pay or duty status by reason of
request even though testimony before grand jury was in regard to their
official duties. Although employees are not entitled to salary for period
of time they spent testifying, they may be paid and retain any witness
fees that would be payable to non-Govt. employees appearing as wit-
nessesinsuchproceedings 515

FOOD
Meals furnished

Reimbursement. (See MEALS, Furnishing, General rule)
FOREIGN CURRENCIES (See FUNDS, Foreign)
FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES

Foreign service personnel. (See FOREIGN SERVICE)
Tropical differentials

Basis for payment
Exceptions in 35 CFR 253.135 to payment of tropical differential to

more than one spouse if both are employed by Federal Govt.; to pay-
ment of differential where job of spouse employed outside Federal Govt.
reasonably is determinative of family's location; and to payment of
differential to employee whose spouse is member of U.S. military forces.
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FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES—Continued page
Tropical differentials—Continued

Basis for payment—Continued

are equally applicable to male and female employees and, therefore,
prohibitions are not susceptible to allegation of sex discrimination that
violates legislation and governing regulations made effective Jan. 10,
1971, to eliminate sex discrimination in employment because of marital
status. In case of claims submitted by Panama Canal Zone Govt. female
employees, differential is payable only if positions occupied are deter-
minative of family location, and future claims in view of varying factual
circumstances should be judged individually 203

FOREIGN GOVERNMENTS
Employment of U.S. Government retirees

Agency rule to determine status
In determining existence of employer-employee relationship between

retired member and foreign Govt. or instrumentality thereof, common
law rules of agency will be applied in order to determine whether such
instrumentality has right to control and direct employee in performance
of his work and manner in which work is to be done .... 753

FOREIGN SERVICE
Medical treatment

Health insurance coverage of employee
Failure to file claim effect

Regulatory authority of Secretary of State provided by sec. 941 of
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of
officers and employees and their dependents is sufficiently broad to enable
Secretary to require Foreign Service members having private health
insurance to file claims with carriers for benefits to reimburse expendi-
tures made on their behalf by Govt. for medical care incident to illness
or injury. Therefore, Foreign Service member who negligently failed to
timely file for health insurance benefits and thus did not obtain private
health insurance benefits to which entitled for illness or injury, and for
which medical care was provided at expense of Govt., is indebted for
amount which he would have received had he recouped insurance...... --.. 474
Travel expenses

Hotel expenses
United States

Hotel expenses incurred in U.S. incident to move to post of assignment
abroad cannot be reimbursed under the transfer allowance authority of
5 U.S.C. 5924(2). While Congressional intent to extend transfer al'ow-
anee to cover temporary lodging expenses,incurred incident to employee's
establishing himself at post in the U.S. between foreign assignments is
clear, we find no such intent with regard to temporary lodging expenses
incurred in U.S. incident to assignments abroad 861
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FRAUD Page
False claims

False signatures
Checks

Reclamation action for proceeds of original check endorsed by unau-
thorized use of rubber-stamp imprint of payee's name should be con-
tinued against the cashing bank, a Georgia institution, since check issued
to an out-of-State payee was negotiated on an endorsement made by
an "unauthorized signature" within meaning of that term as prescribed
by Uniform Commercial Code adopted by Georgia, and improper nego-
tiation was due to no fault of payee who had been issued and cashed a
substitute check and, therefore, passage of valid title to bank was pre-
cluded. Fraudulent negotiation was made possible by bank's failure to
identify negotiator of check rather than by unauthorized endorsement.
Use of rubber stamp—a rarity for individuals—and fact that check was
drawn to out-of-State payee required greater degree of care to identify
endorser than was exercised by endorsing bank 19

FUNDS
Appropriated. (See APPROPRIATIONS)
Federal aid, graits, etc., to States. (See STATES, Federal aid, grants, etc.)
Federal grants, etc., to other than States

Applicability of Federal statutes
Competitive bidding system

Under invitation issued by Federal grantee required by HEW regu-
lation to conform with competitive system in construction of classroom
building, lov bidder who executed certificate relating to part I of bid
conditions that required listing of trades to be employed and coverage
that would be extended by New Orleans affirmative action plan but
failed to sign part II certificate that involved commitment to various
goals and specific steps contained in bid conditions or submit alternative
affirmative action plan nevertheless submitted a responsive bid since in
signing part I certification bidder is committed to comply with terms
and conditions of New Orleans Plan and to submit alternative plan for
trades not signatory to New Orleans Plan, thus meeting material re-
quirements of invitation 451
Foreign

Exchange rate
Contract underpayments

Dollar devaluation
Additional cost due to devaluation of dollar to corporation in business

of producing drafting and engineering instruments, measuring devices
and precision tools to obtain supplies from abroad to meet contractual
commitments to Govt. may not be reimbursed to corporation by in-
creasing any bid price open for acceptance or any contract price since
devaluation of dollar is attributable to Govt. acting in its sovereign
capacity and Govt. is not liable for consequences of its acts as a sover-
eign; no provision was made for price increase because cost of perform-
ance might be increased; and under "firm-bid rule," bid generally is
irrevocable during time provided in IFB for acceptance of a bid 157
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FUNDS—Continued
Foreign—Continued

Exchange rate—Continued
Contract underpayments—Continued

Dollar devaluation—Continued
Reporting claim to Congress under Meritorious Claims Act of 1928

(31 U.S.C. 236) for additional cost to corporation to meet its contractual
commitments to Govt. by reason of devaluation of dollar would not be
justified because claim contains no elements of unusual legal liability or
equity. Remedy afforded by act is limited to extraordinary circum-
stances, and cases reported by GAO to Congress generally have involved
equitable circumstances of unusual nature and which are unlikely to
constitute recurring problem, since to report to Congress a particular
case when similar equities exist or arc likely to arise with respect to other
claimants would constitute preferential treatment over others in similar
circumstances 157
Military Aid Program

Charge to
Excess defense items

Domestic and foreign generated
Provision in Foreign Assistance Act of 1973 which amends earlier

statute which permitted specified amount of excess defense items
(domestic and foreign generated) to be furnished to foreign countries
without charge to MAP funds so as to, in effect, require domestic excess
defense items to be charged to MAP funds, is applicable on and after
July 1, 1973, even though amendment was enacted subsequent thereto
since lattei act provides authorizations of funds for current fiscal year,
provision contains the words "during each fiscal year," and such effective
date appears consistent with legislative history of such provision and
manner in which it had been applied in prior fiscal years 975
Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS)
Suspense accounts

Refund monies
Since applications for discharge permits under Refuse Act Permit

Program, which were filed with the Corps of Engineers or EPA, were
not processed because the authority to issue permits was given to the
States pursuant to sec. 402 of Federal Water Pollution Control Act,
as amended by Federal Water Pollution Control Act Amendments of
1972, 33 U.S.C. 1342, refund may be made by EPA of application fees
charged, for although fees were properly received, deposit of fees into
Treasury as miscellaneous receipts was erroneous. Therefore, amounts
that arc proper for refund should be transferred from receipt account
to "suspense fund" for refund, and in future until properly for deposit
into Treasury as miscellaneous receipts, fees should be deposited into
Treasury as trust funds in accordance with 31 U.S.C. 725r 580

GENERAL ACCOUNTING OFFICE
Adversary hearings

No authority
Claimant's request that a hearing be held for purpose of taking

testimony from witnesses is denied because the GAO is not vested with
authority to hold adversary hearings for the purpose of obtaining
sworn testimony and therefore decisions of the Comptroller General
must be made upon evidence in the official record premented 824
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GENERAL ACCOUNTING OFFICE—Continued
Contracts

Contractor's responsibility
Contracting officer's affirmative determination accepted

Exceptions
Allegation of noncompetitive practices because of communality of

ownership and financial interests between two bidders is referred to
DSA for consideration in accordance with ASPR 1—111 and ASPR
1—600. GAO has discontinued practice of reviewing bid protests of
contracting officer's affirmative responsibility determination, except
for actions by procuring officials which are tantamount to fraud, and
GAO has no authority to administratively debar or suspend other than
for violations of Davis-Bacon Act, which is not relevant here 931

Protest procedures. (See CONTRACTS, Protests)
Decisions

Advance
Voucher accompaniment

While no voucher as required by 31 U.S.C. 82d accompanied re-
quest from certifying officer for decision concerning propriety of reini-
bursing cost of providing food to protectors of life and Federal property
in emergency situation, problem being a general one, requested decision
is addressed to head of agency under broad authority of 31 U.S.C. 74,
which directs U.S. GAO to provide decisions to heads of departments on
any question involving propriety of making a payment 71

Even though U.S. Environmental Protection Agency (EPA) certify-
ing officer (C.O.) is not entitled to decision as to availability of appro-
priated funds for payment of membership fees for employees in pro-
fessional organizations because his request was not accompanied by
voucher as required by 31 U.S.C. 82d, which limits the U.S. GAO to
responding to question of law with respect to payment on specific voucher
presented to C.O. for certification prior to payment, in view of fact ques-
tion no doubt will recur, it is considered as having been submitted by head
of EPA who is entitled to decision under sec. 8 of act of July 31, 1894, as
amended (31 U.S.C. 74), under which GAO has authority to provide
decisions to heads of executive departments or other establishments on
any question involving payments which may be made by their agency.. - 429
Jurisdiction

Agency records disclosure
Whether refusal of contracting agency to permit bidder to examine

ba"is for estimated annual quantities of personal property to be prepared
for shipment or storage violates Freedom of Information Act, 5 U.S.C.
552(a)(3), and implementing regulations, is not for constderation by
GAO since GAO has no authority to determine what information must
be disclosed under act by other Govt. agencies 533

Civil service matters
Retirement eligibility

National Guard technicians who are separated from civilian positions
as result of loss of enlisted military status due to failure on part of
National Guard to accept their reenlistment applications, although
qualified, are considered to have been involuntarily separated and,
therefore, entitled to severence pay provided under 5 U.S.C. 5595,
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GENERAL ACCOUNTING OFFICE—Continued Page
Jurlsdlctlon—Continued

Civil service matters—Continued
Retirement eligibility—Continued

except when it is reasonably established that failure to accept application
for reenlistment is for cause based on charges of misconduct, delinquency,
or inefficiency on part of enlisted member. Although GAO has no juris-
diction to determine whether qualified technician who is separated from
civilian position because application for reenlistment is not accepted is
precluded from receiving civil service retirement benefits based on in-
voluntary separation, it is suggested reference in legislative history of
National Guard Technicians Act of 1968 to "involuntary retirement"
should be narrowly construed 493

Claims
Corporations

Claim of Federal National Mortgage Assn. (FNMA) against Federal
Housing Admin. (FHA) of Dept. of HUD for handling, as successor
mortgagee, adjustments necessitated by conversion from insurance for
housing for moderate income and displaced families under sec. 221(d) (3)
of National Housing Act, as amended, to insurance for rental and
cooperative housing for lower income families under sec. 223 of act may
not be considered by U.S. GAO for the FHA while not specifically
chartered as corporation is defined in Government Corporation Control
Act (31 U.S.C. 846) nl "wholly owned Govt. corporation," and as Govt.
corporations are authorized to settle their own claims or to have their
financial transactions treated as final, GAO is without authority to
determine FNMA's entitlement to handling charges claimed 338

Commercial activities of Government
Although 0MB Cir. A—76 expresses general policy preference for con-

tracting with private, commercial enterprises, it also provides for use of
Govt-furnished services when "service is available from another agency,"
and allows Govt. operation of a commercial activity "to maintain or
strengthen mobilization readiness." Therefore, provisions of circular are
regarded as matters of executive policy which do not establish such legal
rights and responsibilities that would come within decision functions
of GAO 86
Recommendations

Implementation
The Administrator of EPA having been informed that regulations

promulgated pursuant to the Federal Water Pollution Control Act,
Pub. L. 92—500, 33 U.S.C. (1970 ed., Supp II)' 1251, are inconsistent
with statute and must be revised, is required by sec. 236 of Legislative
Reorganization Act of 1970 to report to the appropriate congressional
committees as to action taken with respect to the corrective recommenda-
tions made by the GAO 547

When a GAO decision contains recommendation to agency for cor-
rective action, copies of decision are transmitted to congressional com-
mittees named in sec. 232 of Legislative Reorganization Act of 1970,
31 U.S.C. 1172, and agency's attention is directed to sec. 236 of act,
31 U.S.C. 1176, which requires agency to submit written statements of
action to be taken on recommendation to House and Senate Corn-
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GENERAL ACCOUNTING OFFICE—Continued page
Recommendations—Continued

Implementation—Continued
mittees on Government Operations, not later than 60 days after date of
decision, and to Committees on Appropriations in connection with first
request for appropriations made by agency more than 60 days after
date of decision 646

Reporting to Congress
Award for separate contract line items of fork lift trucks on basis of

permitted alternate delivery schedule that offered delivery 90 days
earlier than prescribed by invitation for bids and, therefore, was non-
responsive to mandatory requirement that first production units be
delivered no earlier than a minimum of 365 days after approval of first
article test report—requirement intended to assure delivery of spares,
repair parts, and publication concurrently with first production units—
should be terminated, procurement resolicited with delivery provisions
informing bidders as to permissible deviations and consequences of non-
conformity in accordance with competitive bidding system, and appro-
priate congressional committees informed, pursuant to sec. 236 of the
Legislative Reorganization Act, of action taken on this recommendation.
Furthermore, solicitation makes no provision that in event an alternate
delivery schedule is unacceptable required schedule will govern. Modified
by 53 Comp. Gen. 320 32

Acceptance by contracting officer of self-certification submitted by
successful bidder that it is a small business concern on basis that contrary
determination by SBA district office was not final as it had been appealed
to SBA Size Appeals Board was improper as district director's decision
remains in full force and effect unless reversed or modified by Board, and
fact that ASPR 1—703(b) (3) (iv) permits suspension of full size determi-
nation cycle when urgency of procurement so requires does not negate
regional size determination made prior to award. Because contracting
officer was not misled by self-certification but acted with full knowledge
of facts in reliance on reading of applicable ASPR provisions, and be-
cause of urgency of procurement, contract awarded should be terminated
for convenience of Govt. and resolicited, and this recommendation re-
quires actions prescribed by secs. 232 and 236 of Legislative Reorganiza-
tion Act of 1970

GENERAL SERVICES ADMINISTRATION
General Supply Fund

Aircraft services procurement
Procurement by GSA of chartered aircraft or blocked space on regu-

larly scheduled aircraft prior to reimbursement by using Govt. agencies
may be financed from General Supply Fund establisned by sec. 109(a)
of Federal Property and Administrative Services Act of 1949, as amended,
40 U.S.C. 756(a), for purpose of "procuring * * * nonpersonal services."
Although nothing in applicable statute or its legislative history pre-
cludes use of Fund to procure chartered aircraft and/or blocked space on
aircraft, since proposed program will be a major departure from present
practices it is recommended that plan be initiated as an experimental
one of limited scope and duration to test feasibility and desirability of
program, and that plan be disclosed to interested committees of Congress
before proceeding with an extensive program of chartering aircraft 558
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GRANTS Page
To other than States. (See FUNDS, Federal grants, etc., to other than

States)
GRATUITIES

Reenlistment bonus
Critical military skills

Training in related skill in same occupational field
Marine Corps member serving in critical skill at time of his reenlist-

ment is entitled to variable reenlistment bonus under 37 U.S.C. 308(g)
notwithstanding fact that he reenlisted for purpose of being trained and
serving in new critical skill since such new skill was within the same
occupational field as old skill and new skill would require use of old skill
plus additional training and, thus, old skill would continue to he utilized
and not lost to the Marine Corps 794

GUAM
Employees

Customs and quarantine officers
Overtime services for Federal Government

Payment for overtime services provided by Guam customs and quaran-
tine officers at Andersen AFB, Guam, on 24-hour, 7-days-a-week rotating
basis to accommodate incoming foreign traffic, plus overhead surcharge,
which is claimed by Territory of Guam, pursuant to P.L. 9-47 that
imposes basic charge equivalent to hourly wage rate of officer performing
service, plus administrative surcharge of 25 percent, on "all air and sea
carriers and other persons" may be paid, irrespective of laws and regu-
lations enforced by officers as Federal agencies are subject as other
carriers to charges imposed for overtime Federal customs inspections
under 19 U.S.C. 267, to extent that their operations are subject to cus-
toms inspections generally. However, determination should be made
that surcharge is reasonable and does not constitute an unconstitutional
tax upon U.S. Government 173

HIGHWAYS
Forest

Closing of roads and trails
Funds appropriated or made available to Forest Service for construc-

tion and maintenance of forest roads and trails to carry out provisions
of 23 U.S.C. 205 and 16 U.S.C. 501 may not be used to close such roads
and tri1s or return them to natural state for pursuant to 31 U.S.C. 628
appropriations are required to be applied solely to objects for which they
are made unless otherwise provided by law, and according to definitions of
"construction" and "maintenance" in 23 U.S.C. 101(a), legislative
purpose of both 23 U.S.C. 205(a) and 16 U.S.C. 501 pertains to develop-
ment and preservation of forest roads and trails and not to their liquida-
tion. Hence, road funds may not be used to return abandoned road sites
to their natural state 328
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HUSBAND AND WIF} Pag(
Divorce

Travel and transportation matters
Wife's travel prior to husband's eligibility

No objection is raised to proposed amendment to Vol. 1 of JTR which
would permit return travel to U.S. of dependents of members of uni-
formed services stationed overseas who traveled overseas as dependents
but ceased to be dependents because of divorce or annulment of marriage
prior to date member became eligible for their return travel. Such amend-
ment is similar to that concurred in for Foreign Affairs Manual in 52
Comp. Gen. 246 960

While principles in 52 Comp. Gen. 246, wherein the Comptroller
General had no objection to proposed amendment to Foreign Service
Travel Regs. permitting Govt. payment of return travel of employee's
dependents, who traveled at Govt. expense to overseas posts of duty, al-
though they were no longer dependents as of date employee was eligible
for return travel because of divorce or annulment, would apply to de-
pendents of all overseas employees, Vol. 2 of Joint Travel Regs. may not
be amended to provide for such travel for former spouse since statutory
regulations in the Federal Travel Regs. do not provide for such payment 1051
Dual rights where both in Military or Federal service

Traveling expenses
Fact that spouse of Army major who was transferred effective June

12, 1972, from Palo Alto to Fort Sill is an Army nurse does not deprive
major to entitlement for dependent travel allowance since par. M7000
of JTR which prohibits reimbursement for travel of dependent who is
member of uniformed services on active duty on effective date of spouse's
station change, and for travel of dependents receiving any other type of
travel allowance from Govt. in their own right, is not for application as
major's wife traveled from Palo Alto to Fort Sill during period that she
was in an excess leave status between graduating from Stanford Univ.
on June 11, 1972, and reporting to Fort Sam Houston on July 12, 1972, to
attend Army Nurse Officer Basic Course, period during which she was not
entitled in her own right to basic pay and allowances prescribed by 37
U.S.C.204foractiveduty 289

INFORMERS
Awards. (See AWARDS, Informers)

INSURANCE
Health

Private
Government employee's failure to claim benefits

Regulatory authority of Secretary of State provided by sec. 941 of
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of
officers and employees and their dependents is sufficiently broad to enable
Secretary to require Foreign Service members having private health
insurance to file claims with carriers for benefits to reimburse expenditures
made on their behalf by Govt. for medical care incident to illness or in-
jury. Therefore, Foreign Service member who negligently failed to timely
file for health insurance benefits and thus did not obtain private health
insurance benefits to which entitled for illness or injury, and for which
medical care was provided at expense of Govt., is indebted for amount
which he would have received had he recouped insurance 474
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INTEREST Paee
Claims against United States

Federal employees
Sunday and ho1iday work performed on regular and recurring basis

is not work within purview of compensatory provisions of 5 U.S.C.
5543 and 5 CFR 550.114, and employee who from Aug. 1, 1955, through
Jan. 10, 1970, maintained reservoir records, as well as other employees
similarly situated, is entitled as provided by 5 CFR 550.114(c) to
overtime compensation prescribed by 5 U.S.C. 5542 for period not barred
by 31 U.S.C. 71a. Overtime is compensable on basis of actual time
worked Sundays and minimum of 2 hours for holidays, payable without
interest in absence of statute so providing, and at grade limitation p'-
scribed by 5 U.S. C. 5542 (a) (1). Employees who took compensatory
time may be paid difference between value of that time and overtime;
claims affected by 31 U.S.C. 71a should be forwarded to GAO for
recording and return; overtime is payable when compensatory time
is not requested 264

Rule
Claimant's request that interest be paid on backpay found due for

period of his separation is denied because payment of interest by Govt.
on its unpaid accounts or claims is permitted only when interest is
provded for in legal and proper contracts or where allowance of interest
is specifically directed by statute 824
Loans

Rates of interest
Participatory loans by public and private institutions

Private lending institutions participating with SBA in making loans
to assist public or private organizations operated for benefit of handi-
capped or to assist handicapped individuals in establishing, acquiring,
or operating small business concern pursuant to sec. 7(g) of Small
Business Act are not restricted to 3 per eentum per annum interest rate
prescribed by sec. 7(g)(2) of act, for to apply language of sec. 7(g)(2)
literally would defeat purpose of act. Therefore SBA may approve interest
rate which is "legal and reasonable" on participation loans made by lend-
ing institutions under sec. 7(g), even though SBA on its direct or partici-
pation loans is restricted to prescribed 3 percent interest rate. However,
at opportune time SBA. should seek appropriate legislative revision of
language in question 422

INTERGOVERNMENTAL PERSONNEL ACT

Assignment of Federal employees
Per diem v. station allowances
Under Intergovernmental Personnel Act of 1970 (5 U.S.C. 3371—3376),

Federal employees temporarily assigned to State and local governments
and institutions of higher education are not entitled to both per diem and
change of station allowances for same assignment, even though 5 U.S.C.
3375 permits payment of both benefits associated with permanent
change of station and those normally associated with temporary duty
status, since nothing in statute or its legislative history suggests both
types of benefits may be paid incident to same assignment. Therefore,
on basis of interpretation of similar provisions in Government Employees
Training Act, agency should determine, taking cost to Govt. into
consideration, whether to authorize permanent change of station allow-
ances or per diem in lieu of subsistence under 5 U.S.C. Ch. 57, subch. I
to employees on intergovernmental assignment 81
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INTERGOVERNMENTAL PERSONNEL ACT—Continued Page
Assignment of State employees

"Pay" reimbursement
When State or local Govt. employee is detailed to executive agency

of Federal Govt. under Intergovernmental Personnel Act, reimburse-
ment under 5 U.s.c. 3374(c) for "pay" of employee may not include
fringe benefits, such as retirement, life and health insurance, and costs
for negotiating assignment agreement required under 5 CFR 334.105,
and for preparing payroll records and assignment report prescribed
under 5 CFR 334.106. The word "pay" as used in act has reference
according to legislative history to salary of State or local detailee, and
there is no basis for ascribing to term a different meaning than used in
Federal personnel statutes, that is that term refers to wages, salary,
overtime and holiday pay, periodic within-grade advancements and
other pay granted directly to Federal employees. Overruled, in part, by
54 Comp. Gen. — (B—157936, Sept. 16, 1974) 355

INTERIOR DEPARTMENT
Bureau of Sport Fisheries and Wildlife

Permit issuances
Operation of citrus groves

The Federal Property and Administrative Services Act of 1949 and
FPR are inapplicable to Bureau of Sport Fisheries and Wildlife's award
of use permits for operation of citrus groves located on wildlife refuge,
because both 16 U.S.C. 715s(f) and 668dd(d) (2) aufhorize the Secretary
of the Interior to permit use of refuges or disposal of products thereof
upon conditions he determines are in best interests of United States 949
National Park Service

Park police
Medical treatment

Section 4—124 of District of Columbia Code provides for appointment
of police surgeons, and for treatment of non-service connected injuries
and diseases suffered by D.C. policemen and firemen. While sec. 4—206
of D.C. Code extends same benefits to U.S. Park Police, there is no
authority for payment of physician services, other than by the appoint-
ed police surgeons, for treatment of non-service connected injuries
or diseases suffered by. U.S. Park Police officers since statute makes no
provision for other physician services 822

INTERNAL REVENUE SERVICE
Employees

Judgments against
Liability of Government

Judgments and costs (or compromise settlements) assessed against
individual Internal Revenue Service employees determined to have
been acting within the scope of their employment are payable from the
indefinite appropriation established by 31 U.S.C. 724a if not over
$100,000 in each case, but funds must be appropriated specifically for
that purpose if the amount exceeds $100,000, and in either case, judg-
ment must be regarded as obligation of the United States 782
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INTERNATIONAL ORGANIZATIONS Page

UNICEF
Appropriations. (Sec APPROPRIATIONS, United Nations Children's

Fund UNICEF)
JOINT VENTURES

Qualifications
Bid evaluation factor
Where low bidder entered into joint venture agreement to obtain

necessary resources to perform a janitorial service contract prior to denial
by SBA of request for certificate of competency (COC), request which
upon resubmission to SBA was not accepted because SBA questioned
impact of joint venture on bidder's responsiveness and stated it would
not accept referral unless new information was developed relative to
bidder's financial condition, and additionUy that if joint venture was
allowed bidder if still considered responsive could possibly perform,
contracting officer should not have ignored joint venture agreement., and
agreement should be reassessed and if bidder is found to be responsible,
contract awarded incumbent contractor should be terminated for eon-
venience of Govt. and award made to low bidder .... 49fi

LABOR DEPARTMENT
Unemployment compensation. (See UNEMPLOYMENT. Compensation)

LEASES
Termination

Notice
90-day requirement

Initial term of lease for operation of concession lapsed midway through
agency's 90-day termination notice required by lease, which also gives
agency right to extend on year-to-year basis. Although lapse caused
controversy concerning notice's legal effect, agency termination is valid
since notice provision is intended to give parties time to prepare for
transition necessitated by termination and lessee's continued operation
of concession for duration of notice period despite lapse caused agency's
action to have the practical effect of providing necessary transition
time 902

LEAVES OF ABSENCE
Administrative leave

Administrative determination
Retroactive grant of 8 hours administrative leave to employee by

local Commander of Air Force Base for time he spent in cleaning and
arranging for repair of damages to his home, that resulted from animuni-
tion train explosion, was proper exercise of administrative authority
since the CSC has not issued general regulations covering grant of
administrative leave and, therefore, each agency, under general guidance
of decisions of the Comptroller General, which are discussed in applicable
FPM Supplement, has responsibility for determining situations in which
excusing employees from work without charge to leave is appropriate.. - - - 5M2

Authc ity
Employee who was injured and unable to perform regular duties but

who could perform other limited duties submitted grievance alleging that
agency did not comply with labor-management agreement in that it did
not "make every effort" to find a limited duty position for him. Recom-
mendation of arbitrator who upheld grievance that employee be granted
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LEAVES OF ABSENCE—Continued Page
Administrative leave—Continued

Authority—Continued

30 days administrative leave may not be implemented by agency since
there is no legal authority to grant administrative leave in the circum-
stances 1054
Annual

Leave adjustment
Recredit to leave account

Two Navy employees remained at temporary duty station on Sunday,
after completing assignment on Saturday, in order to perform return
travel during regular workweek. Each was charged 8 hours leave and
denied per diem in connection with the deferred travel. Navy may
comply with arbitration award directing restoration of leave and pay-
ment of per diem since per diem costs for less than 2 days are considered
reasonable for compliance with travel policy expressed at 5 U.S.C.
6101 (b) (2) and Navy is, thus, not precluded under E.O. 11491, sec. 12,
by applicable law or regulations, from accepting such award 882

Maximum limitation
Employees outside United States

Canal Zone
Although employee, who entered service in Canal Zone, was given

transportation agreement on basis of his travel to the Zone as dependent
of employee with transportation agreement, he is not entitled to accumu-
late 45 days annual leave and home leave since he did not meet require-
ment of 5 U.S.C. 6304(b) that he be recruited from U.S. or territory or
possession of U.S. outside the Zone. Further, home leave under 5 U.S.C.
6305(a) may not be granted since the employee is not entitled to ac-
cumulate 45 days annual leave 966
Annual and Sick Leave Act

Coverage
Presidential appointees

U.S. attorneys who are compensated at Executive Schedule rates are
excluded from coverage of Annual and Sick Leave Act since 5 U.S.C.
6301(2) (x) exempts from coverage all officers appointed by President whose
basic rates of pay exceed highest General Schedule (GS) level and al-
though 5 U.S.C. 6301(2)(x) refers to individual whose rate of pay
"exceeds" highest GS level, intent of act can be effected only if those
whose salaries are intended to exceed highest GS level by virtue of
assignment to Executive Schedule are exempted even though GS—18 and
Executive Level V officials may at times receive equal pay. Furthermore,
while discretionary exemption authority in 5 U.S.C. 6301(2)(xi) pro-
hibits President from excluding any U.S. attorney from coverage under
the leave act, clause does not operate to nullify statutory exclusion
required by 5 U.S.C. 6301(2)(x) 577
Compensatory time

Overtime adjustment
Sunday and holiday work performed on regular and recurring basis is

not work within purview of compensatory provisions of 5 U.S.C. 5543
and 5 CFR 550.114, and employee who from Aug. 1, 1955, through

564—361 0 — 75 — 23
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LEAVES OF ABSENCE—Continued
Compensatory time—Continued

Overtime adjustment—Continued

Jan. 10, 1970, maintained reservoir records, as well as other employees
similarly situated, is entitled as provided by S CFR 550.114(c) to over-
time compensation prescribed by 5 U.S.C. 5542 for period not barred by
31 U.S.C. 71a. Overtime is compensable on basis of actual time worked
Sundays and minimum of 2 hours for holidays, payable without interest
in absence of statute so providing, and at grade limitation prescribed by
5 U.S.C. 5542(a)(1). Employees who took compensatory time may be
paid difference between value of that time and overtime; claims affected
by 31 U.S.C. 71a should be forwarded to GAO for recording and return;
overtime is payable when compensatory time is not requested 264
Lump-sum payments

Limitations
Removal

Government employee, who at time of retirement (I)ec. 31, 1973) was
paid a lump sum for 240 hours of accrued and unused annual leave, is
entitled to be paid for additional 148 hours of annual leave because
Pub. L. 93—181 which amends 5 U.S.C. 5551(a) removes limitation on
amount of accumulated annual leave that can be carried over for pay-
ment purposes . 820
Sunday work

Effect on premium and night differential pay
Employee on 8 hour regular shift of duty, which included 2 n.m. on

last Sunday in Apr. when standard time was advanced 1 hour to day-
light saving time (15 U.S.C. 260a(a)), who was placed on annual leave
for 1 hour so 1 hour of pay would not be lost may not be paid Sunday
premium pay for 1 hour of annual leave since 5 U.S.C. 5546 does not
authorize premium pay for leave status duiing any part of regularly
scheduled tour of duty on Sunday. However, night differential pro-
scribed by 5 U.S.C. 5545(a) is payable for paid leave period that is less
than 8 hours, including both night and day hours, and it is sufficient to
only note on time and attendance report fact leave was attributable to
time change. Thus an employee who works 12 midnight to 8 a.m. shift
on Sunday when time is advanced will he placed on annual leave for
1 hour and receive night differential for 6 hours including hour of annual
leave.._ 292

LEGISLATION
Effective date

Provision in Foreign Assistance Act of 1973 which amends earlier
statute which permitted specified amount of excess defense items
(domestic and foreign generated) to be furnished to foreign countries
without charge to MAP funds so as to, in effect, require domestic exCess
defense items to he charged to MAP funds, is applicable on and after
July 1, 1973, even though amendment was enacted subsequent thereto
since latter act provides authorizations of funds for current fiscal year,
provision contains the words "during each fiscal year," and such effective
date appears consistent with legislative history of such provision and
manner in which it had been applied in prior fiscal years 975



INDEX DIGEST 1225

LICENSES
Bidder qualifications. (See BIDDERS, Qualifications)
State and municipalities

Government contractors
License requirement in a Govt. solicitation is matter of bidder respon-

sibility since bidder has duty to ascertain its legal authority to perform
Govt. contract within a State, and requirement not relating to bid eval-
uation need not l)e submitted before bid opening. Therefore, low bidder
who did not submit licensing and registration information with its bid
to furnish taxi and pick-up services is considered to be responsive bidder.
A State may enforce its license requirements provided State law is not
opposed to or in conflict with Federal policies or laws, or does not
interfere with execution of Federal powers. Also, equipment information
intended to determine bidder capacity and ability to perform service
contract is matter of bidder responsibility, not bid responsiveness, as is
fact that bidder was in the ambulance business and not taxi business at
time bids were opened

Requirement in several invitations for bids that bidder have license
to conduct guard service business in State of N.Y. or that contractor be
licensed as qualified guard service company in Va., County of Fairfax,
and Md., Montgomery County, is not restrictive of competition but
çroper exercise of procuiement responsibility for when contracting
officer is aware of local licensing requirements, he may take reasonsble
step of incorporating them into solicitation to assure that bidder is
legally able to perform contract by requiring bidder to comply with
specific known State or local license requirements in order to establish
bidder responsibility. While it may be possible for unlicensed company
to provide adequate guard service, it is not unreasonable for contracting
officer to believe that appropriate performance of guard service could be
obtained only from licensed agencies 51

LOANS
Government insured

Limitations
Construction of statutory language

While language contained in Agriculture-Environmental and Con-
sumer Protection Appropriation Act, 1974, that "loans may be insured, or
made to be i,ld and insured * * * as follows: * * * operating loans,
$350,000,000 * * *" would, standing alone, normally be construed as
binding upon the Agriculture Dept. and establishing a limit upon
amount of loans, legislative history indicates that amount specified was
not intended to be a limitation
Participatory loans

Small Business Administration and private lending institutions
Interest rates

Private lending institutions participating with SBA in making loans
to assist public or private organizations operated for benefit of handi-
capped or to assist handicapped individuals in establishing, acquiring,
or operating small business concern I)lusuant to sec. 7(g) of Small
Business Act are not restricted to 3 per centum per annum interest rate
prescribed by sec. 7(g) (2) of act, for to apply language of sec. 7(g) (2)
literally would defeat purpose of act. Therefore SBA may approve
interest rate which is "legal and reasonable" on participation loans
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LOANS—Continued Page
Participatory loans—Continued

Small Business Administration and private lending institutions—Continued
Interest rates—Continued

made by lending institutions under soc. 7(g), even through SBA on its
direct or participation loans is restricted to prescribed 3 percent interest
rate. However, at opportune time SBA should seek appropriate legis-
lative revision of language in question 422

MEALS

Furnishing
General rule
Cost of providing food to Federal Protective Services officers of GSA

who were kept in readiness pursuant to 40 U.S.C. 318 in connection
with unauthorized occupation of Bureau of Indian Affairs building is
reimbursable on basis of emergency situation which involved danger to
human life and destruction of Federal property, notwithstanding that
expenditure is not "necessary expense" within meaning of Independent
Agencies Appropriation Act of 1973; that 31 U.S.C. 665 precludes one
from becoming voluntary creditor of U.S.; and general rule that in
absence of authorizing legislation cost of meals furnished to Govt.
employees may not be paid with appropriated funds. However, payment
of such expenses in future similar cases will depend on circumstances in
each case 71

MEDICAL TREATMENT
Officers and employees

Overseas employees
Medical service under Foreign Service Act

Medical services Dept. of State is authorized under Foreign Service
Act of 1946, as amended, to furnish other agency overseas employees
and their dependents may not, be extended to overseas employees ot
Internal Revenue Service (IRS) in absence of specific legislation author-
izing service for IRS employees and in view of unavailability of IRS
"necessary expenses" appropriation for expenses of this nature. Only
exceptions to general rule that medical care and treatment are personal
to employee unless provided by contract of employment, statute, or
valid regulation are where illness is direct result of Govt. employment
or where limited medical services are for principal benefit of Govt.,
that is, diagnostic and precautionary services such as examinations and
innoculations made necessary by particular conditions or requireinent'
of employment 230
Private

Park police
Non-service connected injuries or diseases

Section 4-124 of District of Columbia Code provides for al)poifltmoflt
of police surgeons, and for treatment of non-service connected injuries
and diseases suffered by D.C. policemen and firemen. While sec. 4-206
of D.C. Code extends same benefits to U.S. Park Police, there is no
authority for payment of physician services, other than by the appoint-
ed police surgeons, for treatment of non-service connected injuries or
diseases suffered by U.S. Park Police officers since statute niakos no
provision for other physician services 822
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MEDICAL TREATMENT—Continued page
Public

Health insurance coverage Of employee
Failure to file claim effect

Regulatory authority of Secretary of State provided by sec. 941 of
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of
officers and employees and their dependents is sufficiently broad to enable
Secretary to require Foreign Service members having private health
insurance to file claims with carriers for benefits to reimburse expendi-
tures made on their behalf by Govt. for medical care incident to illness
or injury. Therefore, Foreign Service member who negligently failed to
timely file for health insurance benefits and thus did not obtain private
health insurance benefits to which entitled for illness or injury, and for
which medical care was provided at expense of Govt., is indebted for
amount which he would have received had he recouped insurance 474
What constitutes

Air-conditioning of private homes
Veterans Admin. funds appropriated for medical care of eligible

veterans may be used to install central air-conditioning in home of
disabled veteran who suffers body temperature impairment as there is no
satisfactory alternative to treat him in noninstitutional setting, and
installation of central air-conditioning—-necessary for effective and
economical treatment—is reasonably related to and essential to carry out
purpose of appropriation to medically rehabilitate veteran in non-
hospital setting to obviate need for hospital admission. Furthermore,
general rule that appropriated funds may not be used for permanent
improvements of private property in absence of specific legislative
authority is not for application since improvement is for benefit of
veteran and not U.S 351

MEETINGS
Conferences

Protest of bidders, etc. (See CONTRACTS, Protests, Procedures,
Interim Bid Protest Procedures and Standards, Conferences)

MILEAGE
Military personnel

Release from active duty
Last duty station outside United States

Normal v. approved separation point
Navy member who incident to his separ&ion reported to Hickarn

AFB, honolulu, Hawaii, and is authorized, at his request, to travel to
Brooklyn, N.Y. Naval Station, located near his home of record, Niagara
Falls, N.Y., for separation in lieu of Trensure Island, and who used com-
mercial air although directed to travel by Govt. aircraft, if available, is
considered to have terminated his overseas travel at Travis AFB,
debarkation point for Treasure Island, and to be entitled to mileage
allowance pursuant to M4157(1)(c) and M4150—1, JTR, for distance
between Travis AFB and Treasure Island and then to his home of record,
but not to reimbursement for his overseas travel since he was directed to
use Govt. transportation, which was available at time he traveled
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MILEAGE—Continued Page
Military personnel—Continued

Travel by privately owned automobile
Ferry transportation constitutes transoceanic travel

Since there is no highway system in Goose Bay area, Canada, over
which member could drive his automobile to new U.S. duty station
without using long distance ferries—Goose AFB to Lewisporte, New-
foundland, overland to Port-aux-Basques, then by ferry to Sydney,
Nova Scotia—pars. M4159—3 and M7003—3c of JTR, pursuant to 37
U.S.C. 404 and 406, may be changed to treat long distance ferry tram'-
portation as transoceanic travel, thus necessitating amending distance
tables used in computing mileage between AFB and bases on island por-
tion of Newfoundland and continental U.S. duty stations to eliminate
mileage over ferry routes. Furthermore, under 10 U.S.C. 2634(a),
Canadian Pacific Railroad ferries may be used in absence of availability
of American vessels, and if member must arrange for vehicle transporta-
tion, travel orders should authorize arrangement and his reimbursement
voucher attest to nonavailahility of U.S.-registered vessels 131
Travel by privately owned automobile

Accidents
Court prooeedings attendance

A part-time, Schedule A, employee of U.S. Dept. of Commerce em-
ployed as Field Supervisor on WAE basis who, involved in automobile
accident while operating privately owned vehicle on official business,
was charged with failure to obey stop sign and given summons to appear
in court is entitled to payment for her time and mileage expenses from
her home in Camden, N.J., to New Castle, 1)el., and return, incident to
court appearances since Federal Govt. under"Federal Tort Claims Act"
is party potentially liable for damages sustained by defendent due to
negligent operation of motor vehicle by employee within scope of her
employment and, consequently, appearance of employee at judicial pro-
ceeding to which she was summoned may be regarded as performance of
official duty within meaning of 5 U.S.C. 6322(b)(2) 214

More than one employee traveling
Permanent duty travel

Although agency cannot require two or more employees to travel
together in private automobile of one of the employees on permanent
duty travel, if employees find it convenient to do so and proper adminis-
trative determination is made that arrangement is advantageous to
Govt., pursuant to sec. 2.3c(2) of 0MB Cir. A—56, higher mileage rate
may be authorized up to 12 cents per mile on same basis rate scale is
graduated in sec. 2.3b of Cir. when authorized members of employee's
family accompany him. Therefore, employee on house-hunting trip inci-
dent to permanent change of station who transports another employee
to same location for same purpose, even though separate travel was
authorized and administrative regulation is silent concerning joint travel,
may be paid at rate of 8 cents per mile, rate specified in sec. 2.3b for
employee traveling with one member of his immediate family
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Acceptance of foreign presents, emoluments, etc.

Foreign Government employment
Retired officer

Retired pay adjustment
Retired Regular AF officer who is regarded as holding an "office of

profit and trust" under Federal Govt. as those terms are used in Art. I,
sec. 9, ci. 8 of U.S. Constitution which prohibits persons holding such
offices from accepting emoluments from foreign states in absence of con-
gressional consent, and who claims to he employed by American-based
firm and receives civilian salary from that firm, where record shows that
such firm is merely a conduit whereby he is detailed by that firm to work
for instrumentality of foreign Govt. by virtue of contract between
American-based firm and such instrumentality to supply professional
personnel, acceptance by retired member of salary for such employment
comes within Constitution prohibition, and, while lacking penalty, such
provision will be given effect by withholding from member's retired pay
amount equal to foreign salary received in violation of Constitution - - 753
Allowances

Family. (See FAMILY ALLOWANCES)
Quarters. (See QUARTERS ALLOWANCE)
Station, (See STATION ALLOWANCES)

Annuity elections for dependents. (See PAY, Retired, Annuity elections
for dependents)

Cadets, midshipmen, etc.
Candidates for academy admission

Rejected
Candidate for admission to TJ.S. Air Force Academy who had in

Jan. 1973, medically qualified for pilot training but when he reported
to academy in July was not admitted becausc he was found medically
disqualified for condition that had existed from birth but which had been
overlooked during initial physical examination may be reimbursed cost
of traveling from home to academy and return, even though par. M5000—1
of JTR prescribes reimbursement of travel expenses only to those persons
accepted by military academies, since candidate's rejection was due
to no fault on his part and, therefore, he should be granted reimburse-
ment under par. M5050—2, JTR, on basis Govt. owes him same con-
sideration that is extended to rejected applicants for enlistment in
Regular services or Reserve components 23&
Contracting with Government

Retired members. (See MILITARY PERSONNEL, Retired, Contracting
with Government)

Cost-of-living allowances. (See STATION ALLOWANCES, Military
personnel, Excess living costs outside United States, etc.)

Dependents
Annuity elections for dependeits. (See PAY, Retired, Annuity elec-

tions for dependents)
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Transportation. (See TRANSPORTATION, Dependents, Military
personnel)

Who is a dependent
Fact that spouse of Army major who was transferred effective June 12,

1972, from Palo Alto to Fort Sill is an Army nurse does not deprive
major to entitlement for dependent travel allowance since par. M7000 of
JTR which prohibits reimbursement for travel of dependent who is
member of uniformed services on active duty on effective date of spouse's
station change, and for travel of dependents receiving any other type of
travel allowance from Govt. in their own right, is not for application as
major's wife traveled from Palo Alto to Fort Sill during period that she
was in an excess leave status between graduating from Stanford Univ.
on June 11, 1972, and reporting to Fort Sam Houston on July 12, 1972,
to attend Army Nurse Officer Basic Course, period during which she
was not entitled in her own right to basic pay and allowances prescribed
by 37 U.S.C. 204 for active duty 289
Discrimination

Between the sexes
Removal

Distinction between dependents of male and female members of uni-
formed services having been removed by Supreme Court of U.S. in
Frontiero v. Richardson, decided May 14, 1973, and by enactment of
P.L. 93—64, effective July 1, 1973, language in par. M1150—9 of JTR
reading "A person is not a dependent of a female member unless he is, in
fact, dependent on her for over one-half of his support," may he deleted
and made effective as of date of decision, May 14, 1973. Also recom-
mended is amendment of par. M7151—2 by deleting reference to lawful
"wife" and substituting the word "spouse," but since use of the term
"dependent" in pars. M7151—2 and M7107 of JTR is not discriminatory
in light of Frontiero decision, no change in language of paragraphs is
requireth. .. iio
Education. (See EDUCATION)
Enlistments

Bonus. (See GRATUITIES, Enlistment bonus)
Family separation allowances. (See FAMILY ALLOWANCES, Separation)
Felony convictions

Committee appointed to control member's estate
Status of pay

Retainer pay due member transferred to Fleet Reserve who was
convicted of felony and sentenced to more than 1 year's confinement in
correctional institution and who under statutes of State of Va. has
committee appointed over his estate, both real and personal, is con-
sidered to be out of control of member who no longer may dispose of his
estate, a situation comparable to one mentally incompetent, and,
therefore, retainer pay may be paid over to court-appointed committee
upon court certification that committee has not been removed 482
Gratuities. (See GRATUITIES)
Household effects

Transportation. (See TRANSPORTATION, Household effects, Military
personnel)
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Junior Reserve Officer's Training Corps. (See MILITARY PERSONNEL,

Reserve Officers' Training Corps)
Mileage. (See MILEAGE, Military personnel)
Overpayments

Adjustment to reflect Consumer Price Index
In computing retired or retainer pay, floor provided by 10 U.s.c.

1401a(e) must be limited to rate of pay in effect on day immediately
before effective date of rate of monthly basic pay on which a member's
retired or retainer pay would otherwise be based, plus appropriate
Consumer Price Index increases from that date forward. Any inference
in 51 Comp. Gen. 384 to contrary should be disregarded; inconsistent
payments should be corrected immediately; and past overpayments need
not be collected since they presumably were accepted in good faith by
members and would be proper for waiver under 10 U.S.C. 2774

Annuity payments
Collection of overpayments that resulted when annuity payments

under Retired Serviceman's Family Protection Plan were continued
to be made to legal guardian of adopted, unmarried minor child of de-
ceased officer after child attained age 18, may be waived pursuant
to 10 U.S.C. 1442 since "undue hardship test"—or other good reasons—
stated in 35 Comp. Gen. 401 as basis for waiver of overpayments under
Plan is satisfied where legal guardian used monies erroneously paid,
plus her own and estate funds to continue beneficiary's education,
as well as providing good home for her, and where it would be against
equity and good conscience to attempt to recover erroneous payments
from legal guardian who financially depends on social security payments
for support 228

Misinterpretation of the law
Payment under 37 U.S.C. 307 of superior performance proficiency

pay by AF at $30 per month and by Army at $50 per month to senior
noncommissioned officers entitled to special pay rate provided in 37
U.S.C. 203(a) for such officers in Army, Navy, AF and Marine Corps,
should be discontinued since P.L. 90—207, effective Oct. 1, 1967, amended
sec. 203(a) to provide new special pay rate, regardless of years of service,
in lieu of basic pay at rate of E—9, with appropriate years of service,
plus proficiency pay at rate of $150 per month, thus eliminating any
award of proficiency pay. Improper payments of superior performance
proficiency pay having been based on misinterpretation of law, and
having been accepted in good faith, need not be collected and may be
waived under provisions of 10 U.S.C. 2772 (P.L. 92—453) 184
Pay. (See PAY)

Retired. (See PAY, Retired)
Per diem. (See SUBSISTENCE, Per diem, Military personnel)
Quarters allowance. (See QUARTERS ALLOWANCE)
Record correction

Discharge change as entitlement to pay, etc.
Educational assistance allowances adjustment

Amount equal to educational assistance allowances paid to staff
sergeant at rate prescribed for veterans while attending school from
July 6, 1970, to Dec. 8, 1970, which was withheld from payment due him



1232 INDEX DIGEST

MILITARY PERSONNEL—Continued
Record correction—Continued

Discharge change as entitlement to pay, etc.—Continued
Educational assistance allowances adjustment—Continued

as result of correction of his military records to show he was not dis-
charged on Sept. 8, 1969, but that he continued on active duty until
Dec. 8, 1970, at which time he was honorably discharged, may not be
reimbursed to member as amount withheld represents educational as-
sistance allowances paid at rate prescribed in 38 U.S.C. 1682(a) (1) only
for veterans discharged from military service, and sergeant's records
having been corrected to show him on active duty for period of school
attendance, entitlement is limited to the lesser educational assistance
allowance rate provided by 37 U.S.C. 1682 for servicemen on active duty.. 299

Release of Government from additional claims
Plaintiff in Reale v. (Jnited Slates, Ct. Cl. No. 334—65, July 16, 1969,

who has accepted pa3ment pursuant to court's judgment and record
correction, is not entitled to additional amount for uniform allowance
since he was not required to wear uniform (37 U.S.C. 417(c)). Also, under
28 U.S.C. 2517(b) and 2319 payment of judgment is full discharge to
U.S. and further claim is barred, and under 10 U.S.C. 1552(c) acceptance
of settlement pursuant to record correction "fully satisfies t.he claim
concerned"
Reenlistment bonus. (See GRATUITIES, Reenlistment bonus)
Reserve Officers' Training Corps

Programs at educational institutions
Marine Corps Junior Officers' Training Corps

Establishment under 10 U.S.C. 2031 of Marine Corps Junior Reserve
Officers' Training Corps unit at Indian High School funded by Federal
Govt. is not precluded since establishment of corps in "public and
private secondary educational institutions" is not restricted to non-
governmental institutions, and retired members of uniformed services
employed as administrators and instructors are required to be paid
under 10 U.S.C. 2031(d)(1), which provides for retention of retired
or retaincr pay by member and payment by school to member of addi-
tional amount of not more than difference between such pay and active
duty pay and allowances, half of which is reimbursable by appropriate
service. however, (IS appointments of officer and Fleet Reservist, with
CSC approval, need not be revoked, and any resultant dual compensa-
tion payments may be waived, but future payments to members are
compensable under sec. 2031(d) (1), and incident to GS appointments,
school may not be reimbursed for additional amounts paid members 377

Recruiting duties
Reimbursement entitlement

Cadet in ROTC at University of I)etroit who under invitational
orders performed recruiting duties at two Detroit high schools— matter
of 2 hours and 3 hours duty on separate days—and returned each time to
University is not entitled to per diem allowance, having used Govt.
transportation and not having incurred any additional subsistence
expenses. ROTC cadets have no military status nor are they Govt.
employees, and unless utilized as conultants or experts, they are con-
sidered persons serving without pay and such person under 5 U.S.C. 5703
(c) may be allowed transportation expenses and per diem only while en
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Reserve Officers' Training Corps—Continued

Recruiting duties—Continued
Reimbursement entitlement—Continued

route and at his place of service or employment away from home or
regular place of business. However, since cadet at University of Detroit
incurred no additional subsistence expenses incident to recruiting duties
he is not considered to have been in travel status within meaning of 5
U.S.C. 5703(c) 145

Travel allowance. (See TRAVEL ALLOWANCE, Military personnel,
Reserve Officers' Training Corps)

Reservists
Training duty

Per diem
Reservists ordered to active duty training at permanent duty stations

away from their homes or places from which ordered to active duty for
periods of either less or more than 20 weeks who subsequently are re-
quired to perform temporary duty assignments away from permanent
stations in areas where their homes or places from which they are ordered
to active duty are located, are entitled to per diem under applicable pro-
visions of Part E, Ch. 4 of Joint Travel Regs. since members having
departed their permanent duty stations are in travel status, and fact
that additional expenses are not incurred at temporary duty location
does not preclude payment of per diem, as "per diem" is commutation of
expenses and is payable without regard to whether expenses it is de-
signed to reimburse are actually incurred 484
Retired

Annuity elections for dependents. (See PAY, Retired, Annuity elections
for dependents)

Contracting with Government
Sales activities

Retired pay withholding
A retired regular AF officer engaged in sale of electrical equipment

whose business activities included making calls on 1)ept. of l)efense
(1)01)) agencies, as well as installation of National Oceanic and Atmos-
pheric Admin., for purpose of rendering technical assistance, updating
catalogue materials, providing information on companies he represented
and their products, determining future markets, and contacting Govt.
purchasing agents, is considered as actively participating in procurement
1)FOCCSS for I)UFPOSC of obtaining business for his employer and such
participation constitutes sales activities in violation of 37 U.S.C. 801(c)
and DOl) I)irective 5500.7, Aug. 8, 1967, notwithstanding member's
contention that majority of calls were made in response to inquiries for
technical information and, therefore, payment of retired pay to member
during period of participation in procurement process is precluded. 616
Retirement

Involuntary v. voluntary
Court's interpretation in Edward P. chester, Jr., et al. v. United States,

199 Ct. Cl. 687, that words "shall if not earlier retired be retired on
June 30," which are contained in mandatory retirement provision, 14
U.S.C. 288(a), did not absolutely forbid Coast Guard officers manda-
torily retired on June 30 in 1968 or 1969, as well as officers held on
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Retirement—Continued

Involuntary v. voluntary—Continued
active duty beyond mandatory June 30 date, from retiring voluntarily
under 14 U.S.C. 291 or 292, and that officers were entitled to compute
their retired pay on higher rates in effect on July 1, will be followed by
GAO. Therefore, under res judicata principle, payment to claimants for
periods subsequent to court's decision may be made at higher rates in
effect July 1. Payments to other clainiants in similar circumstances, in
view of fact court's decision is original eonstriition of law changing
GAO's construction, may be made both retroactively and prospectively,
subject to Oct. 9, 1940 barring act, and submission of doubtful cases
to GAO. Overrules B-465038 and other contrary decisions......

Holding in case of Edward P. Chester et at. v. United States (199 Ct.
Cl. 687), which authorizes computation of retired pay based on rates
effective July 1 rather than lower June 30 rates and accepted for Coast
Guard officers in 53 Comp. Gen. 94, and for Air Force officers held
beyond mandatory retirement date for physical evaluation, in 53 Coinp.
Gen. 135, is viewed as applicable to Marine Corps officers retired man-
datorily pursuant to Pub. L. 86—155, 73 Stat. 333, in view of similarity
between applicable statutes and/or Marine Corps, and therefore, officer's
retired pay may be computed on rates in effect July 1 of year in which
he retires. 48 Comp. Gen. 30 and other similar decisions are overruled.

Temporary disability retirement
Removal from list

Member not bound by prior Survivor Benefit Plan election
Where service member exercised his option regarding participation in

Survivor Benefit Plan, 10 U.S. C. 1447—1455, and made election for purpose
of being placed on Temporary I)isability Retired List and whose name is
removed from that list for purpose of either resuming full active duty or
retirement for length of service under another provision of law, since 10
U.S.C. 1448(c) terminates his participation in Plan at that time, any op-
tion exercised and election made prior to placement on that list is limited
to that purpose and such member may not be bound thereafter by those
actions 971
Separation

Election of separation point
Navy member who incident to his separation reported to Ilickani

AFB, honolulu, hawaii, and is authorized, at his request, to travel to
Brooklyn, N.Y. Naval Station, located near his home of record, Niagara
Falls, N.Y., for separation in lieu of Treasure Island, and who used
commercial air although directed to travel by Govt. aircraft, if avail-
able, is considered to have terminated his overseas travel at Travis
AFB, debarkation point for Treasure Island, and to be entitled to
mileage allowance pursuant to M4157(1)(c) and M4130—1, JTR, for
distance between Travis AFB and Treasure Island and then to his home
of record, but not to reimbursement for his overseas travel since he was
directed to use Govt. transportation, which was available at time he
traveled 105



INDEX DIGEST 1235

MILITARY PERSONNEL—Continued Page
Separation—Continued

Status of permanent change of station orders
Military officer transferred under permanent change of station orders

from overseas to Fort Benjamin Harrison for separation who moved de-
pendents to new duty station where they resided in rented off-base
housing until his discharge is not entitled to travel expenses and dislo-
cation allowance for dependents since the Fort at no time was officer's
permanent duty station, notwithstanding his transfer was deemed perma-
nent change of station and he was reassigned to serve as executive officer,
and member on temporary duty while at the Fort is entitled only to per
diem for 90 days he was at the Fort. Whether duty assignment is perma-
nent or temporary is determined by considering orders, and character,
purpose, and duration of assignment, and officer's orders evidencing de-
tachment from overseas duty for separation, permanent change of sta-
tion orders and interim assignment as executive officer did not change
characterofseparationtransfer 44
Station allowances. (See STATION ALLOWANCES, Military personnel)
Telephone services

Army barracks
Prohibition in 31 U.S.C. 679 that appropriated monies shall not be

expended for telephone services in private residence or apartment, except
for long-distance calls on public business, reflects general policy against
furnishing telephone service at Govt. expense for personal benefit of
employees and is not intended to apply to Govt-owned facility that is
not set aside for exclusive personal use and where sufficient official use for
telephone exists, such as in Army barracks. Therefore, local-service
telephones may be installed and operated at Govt. expense in Army
barracks, notwithstanding availability of telephones for personal use with-
out means of apportioning costs between official and personal calls since
telephone availability will improve soldier morale, and operation and
maintenance appropriation, Army, is available for welfare and recrea-
tion of military personnel 195
Termination of active service

Travel and transportation expenses
Reimbursement denied to home of selection

Entitled to reimbursement to home of record or place of entry
Members of uniformed services who, on termination of active service

otherwise qualify for travel and transportation to home of record or
place of entry on active duty under 37 U.S.C. 404(a) and 406(a), are
to be afforded such entitlements regardless of denial of travel and trans-
portation to home of selection under 37 U.S.C. 404(c) and 406(g), in
absence of statutory requirement that denial of travel and transportation
to home of record or place of entry on active duty be made in such
circumstances 963
Transportation

Dependents. (See TRANSPORTATION, Dependents, Military personnel)
Household effects. (See TRANSPORTATION, Household effects, Military

personnel)
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MISCELLANEOUS RECEIPTS page
Fees for services to public

Adjustment
Since applications for discharge permits under Refuse Act Permit

Program, which were filed with the Corps of Engineers or EPA, were
not processed because the authority to issue permits was given to the
States pursuant to sec. 402 of Federal Water Pollution Control Act,
as amended by Federal Water Pollution Control Act Amendments of
1972, 33 U.S.C. 1342, refund may be made by EPA of application fees
charged, for although fees were properly received, deposit of fees into
Treasury as miscellaneous receipts was erroneous. Therefore, amounts
that are proper for refund should be transferred from receipt account
to "suspense fund" for refund, and in future until properly for deposit
into Treasury as miscellaneous receipts, fees should be deposited into
Treasury as trust funds in accordance with 31 U.S.C. 725r 580

NATIONAL ADVISORY COUNCIL ON VOCATIONAL EDUCATION
Executive Director

Compensation
Determination of applicability of sec. 7(d) (1) (A) of Federal Advisory

Committee Act to Executive 1)irector of National Advisory Council
on Vocational Education who is paid $36,000 per year plus yearly con-
tribution of $6,888 towards retirement is not necessary, since authority
of Council to hire without regard to civil service laws does not authorize
Council to compensate him without regard to Classification Act.
However, matter should be submitted to CSC which has jurisdiction
to make final determinations as to applicability of Classification Act,
and upon determination of proper rate of pay, request for waiver of
any erroneous payments, if over $500, may be submitted to GAO 531

NATIONAL GUARD
Civilian employees

Technicians
Severance pay

National Guard technicians who are separated from civilian positions
as result of loss of enlisted military status due to failure on part of Na-
tional Guard to accept their reenlistment applications, although quali-
fied, are considered to have been involuntarily separated and, therefore,
entitled to severance pay provided under 5 U.S.C. 5595, except when it
is reasonably established that failure to accept application for reenlist-
ment is for cause based on charges of misconduct, delinquency, or in-
efficiency on part of enlisted member. Although GAO has no jurisdiction
to determine whether qualified technician who is separated from civilian
position because application for reenlistment is not accepted is precluded
from receiving civil service retirement benefits based on involuntary
separation, it is suggested reference in legislative history of National
Guard Technicians Act of 1968 to "involuntary retirement" should be
narrowlyconstrued 493
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NONDISCRIMiNATION
Contracts. (See CONTRACTS, Labor stipulations, Nondiscrimination)
Discrimination alleged

Basis of sex
Removal of differential treatment

Distinction between dependents of male and female rmembers of uni-
formed services having been removed by Supreme Court of U.S. in Fron-
hero v. Richardson, decided May 14, 1973, and by enactment of P.L.
93—64, effective July 1, 1973, language in par. M1150—9 of JTR reading
"A person is not a dependent of a female member unless he is, in fact,
dependent on her for over one-half of his support," may be deleted and
made effective as of date of decision, May 14, 1973. Also recommended
is amendment of par. M7151—2 by deleting reference to lawful "wife"
and substituting the word "spouse," but since use of the term "depend-
ent" in pars. M7151—2 and M7107 of JTR is not discriminatory in light of
Frontiero decision, no change in language of paragraphs is required

On bases of Supreme Court ruling in Frontiero v. Richardson, decided
May 14, 1973, to effect that differential treatment accorded male and
female members of uniformed services with regard to dependents violates
Constitution, and P.L. 93—64, enacted July 9, 1973, which deleted from
37 U.S.C. 401 sentence causing differential treatment, regulations relating
to two types of family separation allowances authorized in 37 U.S.C. 427
should he changed to authorize family separation allowances to female
members for civilian husbands under same conditions as authorized for
civilian wives of male members, and for other dependents in same manner
as provided for male members with other dependents. Since Frontiero case
was original construction of constitutionality of 37 U.S.C. 401 and 403,
payments of family allowance may be made retroactively by services
concerned, subject to Oct. 9, 1940 barring act, and submission of doubtful
claimsto GAO 148

Although Frontiero decision has no effect on dependency status of
service members married to each other as prescribed by 37 U.S.C. 420,
since member may not be paid increased allowance on account of de-
pendent for any period during which dependent is entitled to basic pay,
differential treatment accorded male and female members in assigning
quarters requires amendment of DOD 1)irective to prescribe entitle-
ment to both male and female members to basic allowance for quarters
at the without dependent rate when adequate public quarters for
dependents are not available, notwithstanding availability of adequate
single quarters; to reflect that neither husband nor wife occupying Govt.
quarters for any reason who has only the other spouse to consider as
dependent is entitled to basic allowance for quarters in view of 37 U.S.C.
420; and to provide that when husband and wife are precluded by
distance from living together and are not assigned Govt. quarters, each
is entitled to quarters allowance as prescribed for members without
dependents 148
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Discrimination alleged—Continued

Basis of sex—Continued
Removal of differential treatment—Continued

As Frontiero decision, decided May 14, 1973, in which Supreme Court
ruled on inequality between male and female military members with
regard to quarters allowances, was original construction of constitution-
ality of 37 U.S.C. 401 and 403, decision is effective as to both active and
former members from effective date of statute, subject to barring act of
Oct. 9, 1940 (31 U.S.C. 71a). Documentation required from female
members to support their claims should be similar to that required of
male members under similar circumstances and should be sufficient to
reasonably establish member's entitlement to increased allowances.
Although claims for 10-year retroactive period may be processed by
services concerned, since filing claim in administrative office does not
meet requirements of barring act, claims about to expire should be
promptly submitted to GAO for recording, after which they will be
returned to service for payment, denial or referral back to GAO for
adjudication. Doubtful claims should be transmitted to GAO for
settlement 148

Regulations relating to payment of basic allowances for quarters that
require that female member of military service must provide more than
one-half of support for dependent child before she may receive payment
of basic allowances for quarters may be revised to authorize payment of
allowance for dependent child of female member on same basis as that
prescribed for male member in view of fact that although Fronteiro
decision by Supreme Court was concerned with right of female member
to receive allowances and benefits on behalf of civilian husband, rationale
and language of decision connote intent by court that decision should be
broadly applied 148

Since act of July 9, 1973, P.L. 93—64, repealed provision of 37 U.S.C.
401 relating to proof of dependency by female member, quarters al-
lowance prescribed in 37 U.S.C. 501(b) for inclusion in computation of
male member's unused accrued leave that is payable at time of discharge,
may be allowed female members on basis they are entitled to same treat-
ment accorded male members who are not normally required to establish
that their wives or children are in fact dependent on them for over
one-half their support. Allowance may be paid retroactively by service
concerned, subject to Oct. 9, 1940 barring act, but claims about to
expire should be transmitted to GAO pursuant to Title 4, GAO 7, as
should doubtful claims 148

Under ruling in Frontiero v. United States, 411 U.S. G77 (1973),
that certain portions of 37 U.S.C. 401 and 403, the statutory provisions
that govern basic allowance for quarters (BAQ) entitlement, are un-
constitutional, Dept. of Defense may not deny BAQ payments to current
or former female service members who otherwise qualify for BAQ
payments for periods antedating Sept. 13, 1973, issuance date of revised
DOD instructions. However, claims which accrued more than 10 years
prior to receipt in GAO are barred from consideration by act of Oct. 9,
1940, 31 U.S.C. 71a 539
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Compensation
Tropical differential

Exceptions in 35 CFR 253.135 to payment of tropical differential
to more than one spouse if both are employed by Federal Govt.; to
payment of differential where job of spouse employed outside Federal
Govt. reasonably is determinative of family's location; and to payment
of differential to employee whose spouse is member of U.S. military
forces, are equally applicable to male and female employees and, there-
fore, prohibitions are not susceptible to allegation of sex discrimination
that violates legislation and governing regulations made effective
Jan. 10, 1971, to eliminate sex discrimination in employment because
of marital status. In case of claims submitted by Panama Canal Zone
Govt. female employees, differential is payable only if positions occupied
are determinative of family location, and future claims in view of varying
factual circumstances should be judged individually 203

OFFICERS AND EMPLOYEES
Administrative leave. (See LEAVES OF ABSENCE, Administrative leave)
Appointments. (See APPOINTMENTS)
Canal Zone. (See CANAL ZONE)
Compensation. (See COMPENSATION)
Conflict of interest statutes

Award of Government contracts
Award by AF of domestic cargo airlift contract negotiated under

10 U.S.C. 2304(a) (16) pursuant to Class Determinations and Findings
to Govt. corporation that is to be transferred to individual to whom
award is contemplated and who is currently operating the activity
pending Civil Aeronautics Board approval is not improper in view of
fact contract will contain termination provision in event approval is
withheld; 0MB Cir. A—76 and implementing Defense Directives al-
though favoring contracting with private, commercial enterprises allow
Govt. operation of commercial activity "to maintain or strengthen
mobilization readiness;" services of intended buyer during Govt.
control does not make him "officer or employee" within conflict of
interest statutes, 18 U.S.C. 205, 18 U.S.C. 207—208; there is no evidence
of unfair competition; and contracting agency has broad discretionary
authority to award contract in interest of national defense 86
Contracting with the Government

Former employees
In view of funds provided in its current appropriation for "special

counsel fees," Federal Communications Commission may procure serv-
ices of a retired Govt. attorney in connection with investigation and
proceedings he directed prior to retirement, and amount payable to him
is not subject under 5 U.S.C. 8344(a) to set-off by amount of his retire-
ment annuity since retiree's expertise and thorough knowledge in
matter will enable him to perform functions described in "Statement of
Work" contained in proposed contract independently rather than
under an employer-employee relationship 702

564—361 0 — 75 — 24
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Death or injury

Transportation of remains
Cost of transporting remains of deceased Forest Service employee

from Juneau, Alaska, where employee had completed agreed tour of
duty, to Missoula, Mont., may not be reimbursed to decedent's widow
in absence of specific authority for Govt. to assume expense. Since de-
ceased employee had completed tour of duty 5 U.S.C. 5742(b) (1),
authorizing Govt. to defray expense of preparing and transporting re-
mains of civilian employees who die while in travel status, has no appli-
cation, and furthermore, authority in sees. 1 or 7 of Administrative
Expenses Act of 1946, which prescribes travel and transportation ex-
penses in connection with transfer to and from duty station outside
continental limits of U.S., and sec. 1.lld of 0MB Cir. No. A—56, which
provides for return travel and transportation of employees serving under
agreements has application only to living individuals 120
Debt collections. (See DEBT COLLECTIONS)
Dependents

Advance travel
Overseas employees. (See TRANSPORTATION, Dependents, Over-

seas employees, Advance travel of dependents)
Details. (See DETAILS)
Disputes

Arbitration
Employee who was injured and unable to perform regular duties but

who could perform other limited duties submitted grievance alleging
that agency did not comply with labor-management agreement in that
it did not "make every effort" to find a limited duty position for him.
Recommendation of arbitrator who upheld grievance that employee be
granted 30 days administrative leave may not be implemented by
agency since there is no legal authority to grant administrative leave in
thecircumstances 1054
Dual compensation. (See COMPENSATION, Double)
Duties

What constitutes pay status
Employees who were requested by U.S. attorney to give testimony

before Federal grand jury and in trial of criminal cases while suspended
from their positions, were not placed in pay or duty status by reason of
request even though testimony before grand jury was in regard to their
official duties. Although employees are not entitled to salary for period of
time they spent testifying, they may be paid and retain any witness fees
that would be payable to non-Govt. employees appearing as witnesses in
such proceedings 515
Executive Schedule rate employees

Leaves of absence
U.S. attorneys who are compensated at Executive Schedule rates

are excluded from coverage of Annual and Sick Leave Act since 5 U.S.C.
6301(2) (x) exempts from coverage all officers appointed by President
whose basic rates of pay exceed highest General Schedule (GS) level and
although 5 U.S.C. 6301(2) (x) refers to individual whose rate of pay "ex-
ceeds" highest GS level, intent of Act can be effected only if those whose
salaries are intended to exceed highest GS level by virtue of assignment to
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Leaves of absence—Continued

Executive Schedule are exempted even though GS—18 and Executive
Level V officials may at times receive equal pay. Furthermore, while
discretionary exemption authority in 5 U.S.C. 6301(2)(xi) prohibits
President from excluding any U.S. attorney from coverage under the
leave act, clause does not operate to nullify statutory exclusion required
by 5 U.S.C. 6301(2)(x) 577
Excusing from work

Purposes for excusing
Retroactive grant of 8 hours administrative leave to employee by local

Commander of Air Force Base for time he spent in cleaning and arranging
for repair of damages to his home, that resulted from ammunition train
explosion, was proper exercise of administrative authority since the CSC
has not issued general regulations covering grant of administrative leave
and, therefore, each agency, under general guidance of decisions of the
Comptroller General, which are discussed in applicable FPM Supple-
ment, has responsibility for determining situations in which excusing
employees from work without charge to leave is appropriate 582
Experts and consultants. (Sce EXPERTS AND CONSULTANTS)
Fees for membership in organizations. (See FEES. Membership)
Foreign differentials and overseas allowances. (See FOREIGN DIFFER-

ENTIALS AND OVERSEAS ALLOWANCES)
Foreign Service. (See FOREIGN SERVICE)
Health insurance

Carrier liability
Failure of employee to file claim

Regulatory authority of Secretary of State provided by sec. 941 of
Foreign Service Act of 1946, 22 U.S.C. 1156, to pay medical costs of offi-
cers and employees and their dependents is sufficiently broad to enable
Secretary to require Foreign Service members having private health
insurance to file claims with carriers for benefits to reimburse expenditures
made on their behalf by Govt. for medical care incident to illness or
injury. Therefore, Foreign Service member who negligently failed to
timely ifie for health insurance benefits and thus did not obtain private
health insurance benefits to which entitled for illness or injury, and for
which medical care was provided at expense of Govt., is indebted for
amount which he would have received had he recouped insurance 474
Household effects

Storage. (See STORAGE, Household effects)
Transportation. (See TRANSPORTATION, Household effects)

Jury duty
Fees. (See COURTS, Jurors, Fees)

Leaves of absence. (See LEAVES OF ABSENCE)
Membership fees. (See FEES, Membership)
Moving expenses

Relocation of employees. (See OFFICERS AND EMPLOYEES, Transfers,
Relocation expenses)
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Overseas

Rome leave
Locally hired employee

Canal Zone
Although employee, who entered service in Canal Zone, was given

transportation agreement on basis of his travel to the Zone as dependent
of employee with transportation agreement, he is not entitled to accumu-
late 45 days annual leave and home leave since he did not meet require-
ment of 5 U.S.C. 6304(b) that he be recruited from U.S. or territory or
possession of U.S. outside the Zone. Further, home leave under 5 U.S.C.
6305(a) may not be granted since the employee is not entitled to ac-
cumulate 45 days annual leave 966

Tra el expenses. (See TRAVEL EXPENSES, Overseas employees,
Rome leave)

Overtime. (See COMPENSATION, Overtime)
Per diem. (See SUBSISTENCE, Per diem)
Presidential appointees. (See PRESIDENT, Presidential appointees)
Promotions

Administrative determination
Employee whose promotion was delayed as result of Presidents

freeze on promotions and administrative delay in perfecting promotion
recommendation due to erroneous view that promotion could not be
made until freeze was lifted is not entitled to retroactive promotion
pursuant to recommendation of Grievance Examiner because error
involved was misinterpretation of instructions and the type of adminis-
trative error which will permit retroactive promotion is an error which
involves ministerial action not accomplished through inadvertence or
failure to implement mandatory provisions of laws and regulations -- 926

Compensation. (Sec COMPENSATION, Promotions)
Reclassified positions

Incumbent's status
Claim of civilian employee for retroactive promotion and salary dif-

ferential between grades GS—12 and GS—13 on bans position he was
serving in overseas was reclassified on July 3, 1970, to GS—13, and that
although he was legally qualified for promotion administrative office
failed to act timely, is justifiable claim and employee should be retro-
actively promoted to GS—13 to date not earlier than July 3, 1970, nor
later than beginning of fourth pay period aftex July 3, 1970, in accordance
with 5 CFR 511.701 and 511.702, and paid salary differential to Aug. 28,
1972, date he returned from overseas. Rule is that when position is
reclassified to higher grade, agency must within reasonable time after
date of flna1 position reclassification, unless employee is on detail to
position, either promote incumbent, if qualified, or remove him, and time
frame for "reasonable time" is prescribed in 5 CFR 511.701 and 5 CFR
511.702 216
Reemployment or reinstatement

Travel and transportation expenses
Phrase "in the same manner" contained in 5 U.S.C. 5724a(c), which

authorizes payment of travel, transportation, and relocation expenses to
former employee separated by reduction in force or transfer of function
and reemployed within 1 year, as though employee had been transferred
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Travel and transportation expenses—Continued
in interest of Govt. without break in service to reemployment location
from separation location, when construed in conjunction with 5 U.s.c.
5724(e), which provides similar expenses for employees transferred from
one agency to another because of reduction in force or transfer of func-
tion, permits payment of costs in whole or in part by gaining or losing
agency, as agreed upon by agency heads. Therefore, whether relocation
benefits are prescribed under sec. 5724a(c) or sec. 5724(e), they may be
paid by gaining or losing agency within 1-year period. 51 comp. Gen.
14, 52 id. 345, and B—172594, June 8, 1972, overruled 99
Relocation expenses

Transferred employees. (See OFFICERS AND EMPLOYEES, Transfers,
Relocation expenses)

Removals, suspensions, etc.
Compensation. (See COMPENSATION, Removals, suspensions, etc.)

Retirement. (See RETIREMENT. Civilian)
Secret Service

Retirement under D.C. police plan
Since under 18 U.S.C. 3056, Secret Service in addition to protecting

President has numerous criminal investigation functions, security
officers and specialists may count time spent in activities related to
Presidential protection, as well as time spent in directly protecting Presi-
dent on temporary or intermittent assignments, toward accumulation
of requisite 10 years prescribed by sec. 4—522 of title 4, D.C. Code, for
entitlement to retirement annuities under Policemen and Firemen's
Retirement and Disability Act, even though authority to transfer
deposits from Civil Service Retirement and Disability Fund to general
revenues of D.C. specifies full-time agents protecting President. Approval
of future eligibility revisions to participate in D.C. Police Retirement
Plan is responsibility, pursuant to sec. 4—535, of D.C. Commissioner, and
should additional transfers affect integrity of Policemen and Firemen's
Retirement and Disability Fund, this might be basis of remedial
legislation 177
Severance pay

Eligibility
National Guard technicians

National Guard technicians who are separated from civilian positions
as result of loss of enlisted military status due to failure on part of
National Guard to accept their reenlistment applications, although
qualified, are considered to have been involuntarily separated and,
therefore, entitled to severance pay provided under 5 U.S.C. 5595,
except when it is reasonably established that failure to accept application
for reenlistment is for cause based on charges of misconduct, delinquency,
or inefficiency on part of enlisted member. Although GAO has no
jurisdiction to determine whether qualified technician who is separated
from civilian position because application for reenlistment is not accepted
is precluded from receiving civil service retirement benefits based on
involuntary separation, it is suggested reference in legislative history of
National Guard Technicians Act of 1968 to "involuntary retirement"
should be narrowly construed 493



1244 INDEX DIG1ST

OFFICERS AND EMPLOYEES—Continued page

Subsistence
Per diem. (See SUBSISTENCE, Per diem)

Transfers
Relocation expenses

Effective date
Temporary v. permanent assignment

Employee who, incident to a detail under IPA of 1970, transferred her
household goods, sold her house and purchased home at the station to
which detailed when neither her travel order nor Assignment Agreement
authorized reimbursement of such expenses, may not be reimbursed for
such expenses upon a subsequent permanent change of station to the
place where she was on detail 836

Houseboat as residence
Marine survey

Employee transferred from Las Vegas, Nev., to Bethesda, Md., who
purchased and occupied houseboat as his new residence may be reim-
bursed cost of marine survey—a necessary condition for financing
purchase of houseboat—since 5 U.S.C. 5724a(4) and Fed. Property
Management Regs. 101—7 do not limit employee to reimbursement for
expenses incurred incident to purchase of dwelling on land at new duty
station ia view of fact that there is ample judicial recognition that house-
boat or boat used as living quarters is a dwelling, habitation, or residence.. 62G

House sale
Title in wife's name

Employee who subsequent to receiving notice of transfer hut prior to
actual date of transfer marries and thereafter establishes residence in
dwelling which was owned and occupied by his wife at time he was
officially informed of transfer, and employee and his wife were occupying
dwelling at time of transfer is not precluded under sec. 4.1 of 0MB Cir.
A—56 from being reimbursed expenses of selling the dwelling incident to
move to new official station since literal language of sec. 4.1 permitting
reimbursement of expenses of sale of dwelling at old official station only
if employee acquired interest in dwelling and if dwelling was his actual
residence at time he was informed of transfer is not for application
where employee had established bona flde residence in his wife's home
prior to transfer 90

Temporary quarters
Permanent dwelling occupancy

Employee who incident to transfer to new official station under
travel orders that authorized temporary quarters and subsistence ex-
penses quartered his family in motel 1 day, occupied newly purchased
unfurnished house overnight, returned to motel for 2 days, reoccupied
unfurnished house for 5 days, returned again to motel for 2 days, and
then permanently occupied unfurnished house may be allowed tempo-
rary quarters and subsistence expenses for period prior to permanently
moving into his house, notwithstanding rule against reimbursement to
employee who occupies residence in which he intends to remain, since
employee by his frequent return to motel manifested intent to occupy
house only on temporary basis 508
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Relocation expenses—Continued
Transportation for house hunting

Employees traveling together
Although agency cannot require two or more employees to travel

together in private automobile of one of the employees on permanent
duty travel, if employees find it convenient to do so and proper admin-
i trative determination is made that arrangement is advantageous to
Govt., pursuant to sec. 2.3c(2) of 0MB Cir. A—56, higher mileage rate
may be authorized up to 12 cents per mile on same basis rate scale is
graduated in sec. 2.3b of Cir. when authorized members of employee's
family accompany him. Therefore, employee on house-hunting trip
incident to permanent change of station who transports another em-
ployee to same location for same purpose, even though separate travel
was authorized and administrative regulation is silent concerning joint
travel, may be paid at rate of 8 cents per mile, rate specified in sec. 2.3b
for employee traveling with one member of his immediate family 67

Successive changes
Employee whose spouse did not perform round-trip house hunting

travel authorized pursuant to 5 U.S.C. 5724a(a) (2) in connection with
his Sept. 3, 1972 transfer to Atlanta, Ga., from Jackson, Miss., where
his family remained until his second transfer in Mar. 1973 to Richmond,
Va., to which point his wife was authorized and did travel on house
hunting trip, may be reimbursed for entire round-trip air fare from
Jackson to Richmond, notwithstanding cost exceeded round-trip fare
between Atlanta and Richmond, determination that is in accord with
27 Comp. Gen. 267 and 48 id. 651, approving reimbursement to em-
ployees who before they moved their household goods or dependents to
new station were transferred a second time 123

Travel expenses. (See TRAVEL EXPENSES)
Wage board

Compensation. (See COMPENSATION, Wage board employees)
Without compensation

ROTC personnel
Recruiting duties

Reimbursement entitlement
Cadet in ROTC at University of Detroit who under invitational

orders performed recruiting duties at two Detroit high schools—matter
of 2 hours and 3 hours duty on separate days—and returned each time
to University is not entitled to per diem allowance, having used Govt.
transportation and not having incurred any additional subsistence ex-
penses. ROTC cadets have no military status nor are they Govt.
employees, and unless utilized as consultants or experts, they are con-
sidered persons serving without pay and such person under 5 U.S.C.
5703(c) may be allowed transportation expenses and per diem only while
en route and at his place of service or employment away from home or
regular place of business. However, since cadet at University of Detroit
incurred no additional subsistence expenses incident to recruiting duties
he is not considered to have been in travel status within meaning of 5

U.S.C. 5703(c) 145
Witnesses. (See WITNESSES, Government employees)
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Canceled, revoked, or modified
Expenses prior to change
Reserve Marine officer detached from duty upon completion of basic

training at Quantico and ordered to report for temporary duty Ofl Apr. 15,
1970, at Camp Lejeune for 8 weeks of instruction, then to he attached to
designated division at camp, whose orders were amended Apr. 9, 1970,
to chaige his permanent duty station upon completion of temporary
duty from Camp Lejeune to Okinawa were not received by him until
Apr. 27, 1970, is entitled to per diem for entire period of temporary
duty—Apr. 16 through June 4—since his entitlement to per diem be-
came fixed upon issuance of amendatory order on Apr. 9, 1970, changing
his permanent duty station, and since he was in temporary duty status
while at Camp Lejeune, it is immaterial that he was not timely notified
of amendatorv Order as he fully complied with basic order, as amended_ .. 7

Dependents' travel
Officer of uniformed services whose dependents traveled to selected

retirement home prior to issuance of retirement orders that were can-
celed at his request prior to effective date, and then traveled to officer's
new permanent duty station located in corporate limits of his old station
is entitled to monetary allowance for both moves. When orders that
direct permanent change of station, including orders directing release
from active duty or retirement, are canceled or modified before their
effective date for convenience of Govt. and/or in circumstances over
which member has no control, benefits prescribed by 37 1.S.C. 406a
accrue, and fact the officer withdraw retirement request is immaterial
since Govt. was under no obligation to accept request and apparently did
so primerily for convenience of Govt
Competent

Effect of subsequent orders
While initial orders of niember of uniformed services assigning him

to duty as "Unit of Choice" recruiter away from his permanent station
did not specify "temporary duty," subsequent orders continuing tl1(
duty did and, therefore, member is considered to have been in tent-
porary duty status for entire period in which he performed as "tnit of
Choice" recruiter and to be entitled to travel and per diem allowances
for entire period of recruiter duty, and member having been reinibursed
at lesser per diem rate than prescribed in par. M4205--1 of Joint Travel
Regs. without authority of Secretary concerned as required by p.
M4205—7, JTR, is entitled to per diem provided for temporary duty .. - ,.. 45
Intent determination

Permanent or temporary duty
Military officer transferred under permanent change of station orders

from overseas to Fort Benjamin harrison for separation who moved
dependents to new duty station where they resided in rented off-base
hoosing until his discharge is not entitled to travel expenses and dis-
location allowance for dependents since the Fort at no time was oflicer's
permanent duty station, notwithstanding his transfer was deemed
permanent change of station and he was reassigned to serve as executive
officer, and member on temporary duty while at the Fort is entitled
only to per diem for 90 days he was at the Fort. Whether duty assign-
ment is permanent or temporary is determined by considering orders, and
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Permanent or temporary duty—Continued
character, purpose, and duration of assignment, and officer's orders
evidencing detachment from overseas duty for separation, permanent
change of station orders and interim assignment as executive officer
did not change character of separation transfer 44

PATENTS
Assignment

Intent of parties not expressed
Correction

Assignment to Govt. of full domestic rights to an invention developed
by private firm under Govt. contract may be corrected on basis of
mutual mistake of fact to conform to intent of parties, as evidenced by
preexisting contract that domestic title vest jointly. To accomplish
this, corrected assignment executed by parties should be refiled 653

Additional
Razardous duty

Submarine crew members. (See PAY, Submarine duty)
Profficiency pay

Prohibition as to awards
Payment under 37 U.S.C. 307 of superior performance proficiency

pay by AF at $30 per month and by Army at $50 per month to senior
noncommissioned officers entitled to special pay rate provided in 37
U.S.C. 203(a) for such officers in Army, Navy, AF and Marine Corps,
should be discontinued since P.L. 90—207, effective Oct. 1, 1967, amended
sec. 203(a) to provide new special pay rate, regardless of years of service,
in lieu of basic pay at rate of E—9, with appropriate years of service,
plus proficiency pay at rate of $150 per month, thus eliminating any
award of proficiency pay. Improper payments of superior performance
proficiency pay having been based on misinterpretation of law, and
having been accepted in good faith, need not be collected and may be
waived under provisions of 10 U.S.C. 2772 (P.L. 92—453) 184

Submarine duty. (See PAY, Submarine duty)
Annuity elections deductions. (See PAY, Retired, Annuity elections for

dependents)
Civilian employees. (See COMPENSATION)
Disability retired pay. (See, PAY, Retired, Disability)
Proficiency. (See, Pay, Additional, Proficiency)
Retainer

Withholding
Felony conviction of member

Retainer pay due member transferred to Fleet Reserve who was
convicted of felony and sentenced to more than 1 year's confinement
in correctional institution and who under statutes of State of Va. has
committee appointed over his estate, both real and personal, is considered
to be out of control of member who no longer may dispose of his estate,
a situation comparable to one mentally incompetent, and, therefore,
retainer pay may be paid over to court-appointed committee upon
court certification that committee has not been removed 482
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Retired

Active duty
After retirement

Computation of retired pay
Officers of AF and other military services whose monthly basic pay

increased while they were held on active duty beyond mandatory re-
tirement for physical evaluation purposes are entitled, to extent feasible,
to computation of disability retired pay at higher basic pay in effect
on their respective dates of retirement and to adjustment for underpay-
ments that resulted because retired pay had been computed at lower
rates in effect on their mandatory retirement dates, and they ab;o may
have credit for the additional active duty for longevity purposes, in
view of Edward P. Chester et at. v. United States, 199 Ct. Cl. 687, which
held that Regular Coast Guard officers continued on active duty for
physical evaluation were entitled to "no less" than members entitled
to compute their retired pay at the July 1 higher rates because they
were not precluded from voluntarily retiring on June 30, their man-
datory retirement dates. Retroactive application of Chester case is
restricted by Oct. 9, 1940 barring act, and doubtful cases should be
submitted to GAO. Overrules 43 Comp. Gen. 742, B—153784, Sept. 17,
1969, B—172047, Feb. 23, 1972, andothersimilar decisions 13

Service credits. (Sec PAY, Service credits, Active duty after
retirement)

Annuity elections for dependents
Administrative errors in handling

Correction
Initial election under Survivor Benefit Plan, Pub. L. 92—425 (10

U.S.C. 1447—1455) by member of uniformed services who was retired
prior to Sept. 21, 1972, date Plan was enacted, and which was made on
basis of insufficient information or misunderstanding, may be changed
or revoked only during 18-month period prescribed (Pub. L. 93—155,
which amended 1972 act), and failure of administrative office to provide
adequate information necessary to make intelligent election constitutes.
administrative error within meaning of 10 U.S.C. 1454. However,
where election under Plan was made on basis of adequate information
within the 18-month period, no further election may be allowed, nor may
conditional election be permitted in absence of provision in act to this
effect, and, furthermore, statement of nonparticipation does not preclude
member from electing coverage within the 18-month period 39

Beneficiary eligibility
Spouse newly acquired

Member of uniformed services—a widower—who remarries while
serving on active duty may designate his newly acquired spouse as
beneficiary effective as of date of marriage as she qualifies as eligible
beneficiary under 10 U.S.C. 1448(d), and in event member should die
while on active duty, widow automatically would be entitled to survivor
benefit annuity without regard to length of marriage prior to member's
death since special provisions contained in 10 U.S.C. 1448(d) were en-
acted to insure spouses of all active duty personnel automatically would
be provided with coverage in event of member's death while serving
on active duty, without necessity of having to specifically elect that
coverage 47(
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Spouse newly acquired—Continued
Retired member who marries subsequent to retirement but prior

to effective date of Survivor Benefit Plan under Pub. L. 92—425 (Sept. 21,
1972), may provide immediate coverage for his spouse regardless of
2-year limitation under 10 U.S.C. 1447(3) (A) provided election is made
within the time limitation stated in see. 3(b) of the act, as amended by
sec.8O4ofPub.L.93—155 818

Children
Dependency status

Children of deceased retired members who are under 18 years of age
and serving on active duty in uniformed service, or are under 22 and
serving as cadet or midshipman at service academy, or are enrolled in
institute of higher learning under military subsistence scholarship
program are considered eligible dependents to receive Survivor Benefit
Plan annunity (10 U.S.C. 1447—145), within meaning of 10 U.S.C..
1447(5), even though they are provided quarters and subsistence by
Govt. since showing of actual dependency for individuals enumerated
is not required as only valid restrictions on dependent eligibility are
those limitations specifically mentioned in sec. 1447(5) 420

Grandchildren
The 10-year old grandchild of a member of uniformed services to

whom Survivor Benefit Plan (10 U.S.C. 1447—1455) applies who has
care and custody of child by court order which does not stipulate a
support requirement qualifies as dependent child under 10 U.S.C.
1447(5) of Plan as "foster child," subject to general limitations on
dependency contained in 10 U.S.C. 1447(5) (A) and (B). However, if
court order stipulates support requirement in excess of one-half of
total cost of foster parent's support, foster child would not qualify as
dependent child under Plan 461

Payments after age 18
Collection of overpayment that resulted when annuity payments

under Retired Serviceman's Family Protection Plan were continued to
be made to legal guardian of adopted, unmarried minor child of deceased
officer after child attained age 18, may be waived pursuant to 10 U.S.C.
1442 since "undue hardship test"—or other good reasons—stated in
35 Comp. Gen. 401 as basis for waiver of overpayrnents under Plan is
satisfied where legal guardian used monies erroneously paid, plus her
own and estate funds to continue beneficiary's education, as well as
providing good home for her, and where it would be against equity and
good conscience to attempt to recover erroneous payments from legal
guardian who financially depends on social security payments for supporL 228

Death of member
Prior to receipt of election

Member of uniformed services retired prior to effective date of Sur—
vivor Benefit Plan, Pub. L. 92—425 as amended by Pub. L. 93—155, who
executed election within 1 year to provide annuity for his widow but
died prior to receipt of election in administrative office made valid
election where election document had been signed in presence of witnesses
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Prior to receipt of election—Continued

and election form had passed from member's control prior to his death,
and furthermore, sees. 3(b) and 3(e) provide that election made within
18 months of effective date of act is effective when received by Secretary
concerned 51

Effect of judgment increasing retired pay
Since ruling in Edward P. Chester, Jr., et al., v. United States, 199 Ct.

Cl. 687, only establishes that higher active duty pay rate was required to
be used in computing plaintiff's retired pay entitlement, and 10 U.S.C.
1436(b) makes no provision for voluntary reduction of annuity elected
under Retired Serviceman's Family Protection Plan in circumstances
of retroactive increase in active duty pay, only costs of annuity may be
recomputed on basis of higher retired pay rate, and retroactive change in
annuity elected, or withdrawal from Plan may not be retroactively
authorized. However, pursuant to 10 U.S.C. 1436(b) retired member
may apply prospectively for annuity reduction, or under 10 U.S.C. 1552
military records may be retroactively changed to correct error or remove
injustice

Mandatory
Dependents denied

Legislative history of Survivor Benefit Plan, as added by P.L. 92—425,
which provides for participation in Plan by members of Armed Forces
when they become entitled to retired or retainer pay if they are married
or have dependent child, discloses that administrative officers are
required to fully explain details and benefits of Plan to retiring service
personnel and their spouses, responsibility that implies officers should
determine whether there is eligible spouse or dependent child. Therefore,
where member states in his election certificate that he does not have
spouse or child eligible for annuity under Plan, service records of mem-
ber should be examined to verify representation, and if there is no con-
trary evidence, member's election may be accepted, and election being
irrevocable, Govt. had good acquittance should it be posthumously
discovered that member had eligible spouse or child at time of retireiue.nt_

Remarriage before retirement
Member of uniformed services—a widower—who remarries while

serving on active duty may designate his newly acquired spouse as
beneficiary effective as of date of marriage as she qualifies as eligible
beneficiary under 10 U.S.C. 1448(d), and in event member should die
while on active duty, widow automatically would be entitled to survivor
benefit annuity without regard to length of marriage prior to member's
death since special provisions contained in 10 U.S.C. 1448(d) were
enacted to insure spouses of all active duty personnel automatically
would be provided with coverage in event of member's death while
serving on active duty, without necessity of having to specifically elect
that coverage 47

When member of uniformed services remarries while serving on
active duty and elects to provide coverage under Survivor Benefit
Plan, 10 U.S.C. 1447—1455, for his newly acquired spouse, upon his
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death after he was voluntarily or involuntarily released to inactive duty
and became entitled to retired or retainer pay, spouse is considered fully
qualified as eligible widow under 10 U.S.C. 1450(a)(1) to receive
monthly annuity elected by member, since 2-year limitation on period
of marriage prior to death of member to whom the Plan applies which
is contained in 10 U.S.C. 1447(3) (A) is viewed as applicable only to
post-retirement marriages 470

Survivor Benefit Plan
Cost deductions and coverage

Effective date
Since io U.S.C. 1448(a) provides that coverage under Survivor

Benefit Plan commences when individual becomes entitled to retired or
retainer pay, persons retired under Provisions of 10 U.S.C. 1331, who
become entitled to retired pay when application for retired pay is filed
with department concerned, receive coverage under Plan at that time
and deductions from retired pay commence correspondingly with the
inception of coverage 832

Election status
Upon becoming entitled to retired or retainer pay, service member

is bound by election he made under Survivor Benefit Plan, 10 U.S.C.
1447—1455, prior to bis eligibility to such pay, unless member comes
within specific exceptions provided in io U.S.C. 1450(f) governing after
retirement marriages or after retirement acquisition of dependent child
or children. However, until member becomes entitled to retired or
retainer pay, any elections he may have made are ambulatory, that is,
elections may be changed prior to his entitlement to retired or retainer
pay and only last election made before such entitlement is binding as it
is only at that time that class of eligible annuitants is set 470

Implementation of new plan
Initial election under Survivor Benefit Plan, Pub. L. 92—425 (10

U.S.C. 1447—1455) by member of uniformed services who was retired
prior to Sept. 21, 1972, date Plan was enacted, and which was made
on basis of insufficient information or misunderstanding, may be changed
or revoked only during 18-month period prescribed (Pub. L. 93—155, which
amended 1972 act), and failure of adminsitrative office to provide
adequate information necessary to make intelligent election constitutes
administrative error within meaning of 10 U.S. C. 1454. however, where
election under Plan was made on ba4is of adequate information within
the 18-month period, no further election may be allowed, nor may
conditional election be permitted in absence of provision in act to this
effect, and, furthermore, statement of nonparticipation does not preclude
member from electing coverage within the 18-month period 393

Remarriage of member
Spouse's annuity eligibility

When member of uniformed services remarries while serving on
active duty and elects to provide coverage under Survivor Benefit Plan,
10 U.S.C. 1447—1455, for his newly acquired spouse, upon his death
after he was voluntarily or involuntarily released to inactive duty and
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became entitled to retired or retainer pay, spouse is considered fully
qualified as eligible widow under 10 IJ.S.C. 1450(a) (1) to receive monthly
annuity elected by member, since 2-year limitation on period of marriage
prior to death of member to whom the Plan applies which is contained
in 10 U.S.C. 1447(3) (A) is viewed as :pplicable only to post-retirement.
marriages 47

Social Security offset
Offset of amount from annuity payable undei Survivor Benefit Plan,

10 U.S.C. 1447 et ,seq. representing Social Security benefit payable to
widow at age 62 and widow with one denendent child must be calculated
on basis of wages attributable to military service only, and formula used
to calculate wages attributable to military service may not include wages
from nonmilitary employment 73

Two-year limitation
Effective date

Retired member who marries subsequent to retirement but prior to
effective date of Survivor Benelit Plan under Pub. L. 92—425 (Sept. 21,
1972), may provide immediate coverage for his spouse regardless of
2-year limitation under 10 U.S.C. 1447(3) (A) provided election is made
within the time limitation stated in sec. 3(b) of the act, as amended by
sec. 804 of Pub. L. 93—155. 81

Widower
For purposes of 10 U.S.C. 1451(a) which provides for deduction from

survivor annuity under Survivor Benefit Plan of amount equal to Social
Security survivor benefit computed on basis of member's military service
only, widower's benefit is not subject to same reduction as widow's berie-
fit when there is one dependent child since widower receives no Social
Security benefit comparable to "mother's benefit" received by a widow
under Sücial Security laws .. 75

Validity
Member of uniformed services retired prior to effective date of Survivor

Benefit Plan, Pub. L. 92—425 as amended by Pub. L. 93-155, who
executed election within 1 year to provide annuity for his widow but died
prior to receipt of election in administrative office made valid election
where election document had been signed in presence of witnesses and
election form had passed from member's control prior to his death, and
furthermore, sees. 3(b) and 3(c) provide that election made within 18
months of effective date of act is effective when received by Secretary
concerncd. 51

Withdrawal from participation
Retroactive increase in retired pay

Since ruling in Edward I'. Chester, Jr., et a!. v. UnitedSlates, 199 Ct.
Cl. 687, only establishes that. higher active duty pay rate was required
to he used in computing plaintiff's retired pay entitlement, and 10 U.S.C.
1436(b) makes no provision for voluntary reduction of annuity elected
under Retired Serviceman's Family Protection Plan in circumstances of
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retroactive increase in active duty pay, oniy costs of annuity may be
recomputed on basis of higher retired pay rate, and retroactive change
in annuity elected, or withdrawal from Plan may not he retroactively
authorized. however, pursuant to 10 U.S.C. 1436(b) retired member
may apply prospectively for annuity reduction, or under 10 U.S.C. 1552
military records may be retroactively changed to correct error or remove
injustice 94

Assignment
Banking facilities for deposit

Although permissive authority in 31 u.s.c. 492(b) for issuance by
disbursing officers, in accordance with regulations prescribed by Secre-
tary of the Treasury, of composite checks to banks or financial institu-
tions for credit to accounts of persons requesting in writing that recurring
payments due them be handled in this manner includes issuance of
Military Retired Pay checks, composite checks should not be issued
without determination, pursuant to regulations to be prescribed by
Secretary, of continued existence and/or eligibility of persons covered,
and if provided by regulation deposits may be made to joint accounts
as well as single accounts 75

Cost-of-living increases. (See PAY, Retired, Increases,
Cost-of-living increases)

Disability
Name on promotion list

Effect on retired pay
AF major who was retired for disability under 10 u.s.c. 1201 and 1372

after being recommended for promotion to grade of lieutenant colonel,
although entitled under sec. 206(a) of Reserve Officer Personnel Act of
1954 to be placed on retired list in higher grade to which promoted (10

U.S.C. 1374(a)), is not entitled to retired pay based on higher grade (10
u.s.c. 1374(d)), but pursuant to 10 U.S.C. 1372(1) his retired pay must
be computed on grade of major, grade he was actuafly serving in on date
ot retirement since disability for which officer was retired was not found
as result of physical examination for promotion as required by 10 U.S.C.
1372(3). Furthermore, see. 507(a)(7) of Officer Personnel Act of 1947,
which permitted computation of an officer's retired pay on basis of his
promotion to higher grade, is not for application as it was repealed prior
to officer's placement on disability retired list 425

Effective date
Subsequent application effect

Seagrave case
Where member who is otherwise entitled to retired pay under 10 u.s.c.

1331, but who does not file application for such pay until well after
meeting age requirement, on basis of holding in case of Sea grave v. United
States, 131 Ct. Cl. 790 (1955), and similar cases, such pay accrues from
date of qualification or on first day of any subsequent month stipulated
in application for such pay to begin, without regard to date such applica-
tion is filed 921
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Fleet reservists
Retainer pay withholdings

Felony conviction of member
Retainer pay due member transferred to Fleet Reserve who was con-

victed of felony and sentenced to more than 1 year's confinement in
correctional institution and who under statutes of State of Va. has com-
mittee appointed over his estate, both real and personal, is considered
to be out of control of member who no longer may dispose of his estate,
a situation comparable to one mentaily incompetent, and, therefore,
retainer pay may be paid over to court-appointed committee upon court
certification that committee has not been removed 4

Foreign employment
Retired Regular AF officer who is regarded as holding an "office of

profit and trust" under Federal Govt. those terms are used in Art. I,
sac. 9, ci. 8 of U.S. Constitution which prohibits persons holding such
offices from accepting emoluments from foreign states in absence of
congressional consent, and who claims to be employed by American-
based firm and receives civilian salary from that firm, where record shows
that such firm is merely a conduit whereby he is detailed by that firm
to work for instrumentality of foreign Govt. by virtue of contract be-
tween American-based firm and such instrumentality to supply pro-
fessional personnel, acceptance by retired member of salary for such
employment comes within Constitution prohibition, and, while lacking
penalty, such provision will be given effect by withholding from member's
retired pay amount equal to foreign salary received in violation of
Constitution 7

Increases
Cost-of-living increases

Adjustment of retired pay
Retired pay of a general (0—10) retired under 10 U.S.C. 8918, with

over 30 years service is for computation based on floor provided by
10 U.S.C. 1401a(e), and in absence of specific language in statute amid
legislative history, floor provided by sec. 1401a(e) must be regarded as
rate of pay in effect on day before effective date of rate of monthly
basic pay on which the member's retired pay would otherwise be based,
plus applicable Consumer Price Index increases from that date forward,
and any inequities resulting from application of sec. 1401a(e) is matter
for consideration by Congress..

Retired pay floor provided by 10 U.S.C. 1401a(e) is for computation
on rates of pay in effect on day before effective date of rates of iay on
which ii member's retired pay is based. Accordingly, a general (0 10)
who was retired in Feb. 1973 may have his retired pay equated to pay
of a similar general retired in 1972, plus Consumer Price Index increases,
but not to pay of similar generals whose retired pay is computed on rates
in effect prior to 1972, even though he will receive less PaY than geri-
erals retiringin 1971 or 1972_.

In Computing retired or retainer pay, floor provided by 10 U.S.C.
1401a(e) must he limited to rate of pay in effect on day immediately be-
fore effective date of rate of monthly basic pay on which a member's
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Adjustment of retired pay—Continued
retired or retainer pay would otherwise be based, plus appropriate Con-
sumer Price Index increases from that date forward. Any inference in 51
Comp. Gen. 384 to contrary should be disregarded; inconsistent pay-
ments should be corrected immediately; and past overpayments need
not be collected since they presumably were accepted in good faith by
members and would be proper for waiver under 10 U.S.C. 2774 701

Chief of staff
The rationale expressed concerning application of 10 U.S.C. 1401a(e)

in case of a general (0—10) is equally applicable in computing the retired
pay of officer who served as Chief of Staff 698

Members retained on active duty after retirement date
Officers of AF and other military services whose monthly basic pay

increased while they were held on active duty beyond mandatory
retirement for physical evaluation purposes are entitled, to extent
feasible, to computation of disability retired pay at higher basic pay in
effect on their respective dates of retirement and to adjustment for
underpayments that resulted because retired pay had been computed
at lower rates in effect on their mandatory retirement dates, and they
also may have credit for the additional active duty for longevity pur-
poses, in view of Edward P. Chester ci al. v. United States, 199 Ct. Cl.
687, which held that Regular Coast Guard officers continued on active
duty for physical evaluation were entitled to "no less" than members
entitled to compute their retired pay at the July 1 higher rates because
they were not precluded from voluntarily retiring on June 30, their
mandatory retirement dates. Retroactive application of Chester case
is restricted by Oct. 9, 1940 barring act, and doubtful cases should be
submitted to GAO. Overrules 43 Comp. Gen. 742, B—153784, Sept. 17,
1969, B—172047, Feb. 23, 1972, and other similar decisions 135

Voluntary v. involuntary retirement
Court's interpretation in Edward P. Chester, Jr., ci al. v. United

States, 199 Ct. Cl. 687, that words "shall if not earlier retired be retired
on June 30," vhich arc contained in mandatory retirement provision,
14 U.S.C. 288(a), did not absolutely forbid Coast Guard officers manda-
torily retired on June 30 in 1968 or 1969, as well as officers held on active
duty beyond mandatory June 30 date, from retiring voluntarily under
14 U.S.C. 291 or 292, and that officers were entitled to compute their
retired pay on higher rates in effect on July 1, will be followed by GAO.
Therefore, under res judicota principle, payment to claimants for periods
subsequent to court's decision may be made at higher rates in effect
July 1. Payments to other claimants in similar circumstances, in view
of fact court's decision is original construction of law changing GAO's
construction, may be made both retroactively and prospectively,
subject to Oct. 9, 1940 barring act, and submission of doubtful cases
to GAO. Overrules B—165038 and other contrary decisions 94

Holding in case of Edward P. Chester ci at. v. United States (199 Ct. Cl.
687), which authorizes computation of retired pay based on rates effec-
tive July 1 rather than lower June 30 rates and accepted for Coast

564-361 0- 75 —25
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Guard officers in 53 Comp. Gen. 94, and for Air Force officers held
beyond mandatory retirement date for physical evaluation, in 53
Comp. Gen. 135, is viewed as applicable to Marine Corps officers re-
tired mandatorily pursuant to Pub. L. 86—155, 73 Stat. 333, in view of
similarity between applicable statutes and/or Marine Corps, and,
therefore, officer's retired pay may be computed on rates in effect July 1
of year in which he retires. 48 Comp. Gen. 30 and other similar decisions
are overruled 610

Subsequent to Temporary Disability Retired List removal
Member not bound by prior Survivor Benefit Plan election

When service member's name is removed from Temporary 1)isahility
Retired List and is returned to active list for purpose of retirement
for length of service under another provision of law, since there may
exist significant changes in member's circumstances subsequent to his
initial decision to participate or not participate in Survivor Benefit
Plan, he is to be treated as a new prospective participant and must he
given opportunity to fully review his future participation in Plan
prior to such retirement with positive action to be taken administratively
to insure that details and ccsts are fully understood by him 971

Survivor Benefit Plan
Children

Where member who after retirement has contributed to Plan and
after break in service is recalled to active duty and dies while serving
on that duty, surviving spouse who is eligible to receive annuity elected
under 10 U.S.C. 1448(a) would have alternate right to receive annuity
authorized under 10 U.S.C. 1448(d), if such annuity would provide the
greater benefit 84

Blind
When deceased service member's child is receiving welfare and Social

Security payments based on a determination of blindness and that condi-
tion is indicated to have existed since birth, such payments may not he
considered as constituting substantial gainful activity so as to disqualify
child as eligible annuitant under 10 U.S.C. 1435(2) (B) to receive annuity
under the RSFPP, 10 U.S.C. 1431, ci seq 918

Whether child of deceased member of uniformed service, who is over
18 years of age, is or is not capable of self-support in blindness or other
physical disability cases, where such condition antedated 18th birthday,
for purposes of establishing eligibility as annuitant under 10 U.S.C.
1435 (2) (B), such issue is for resolution based on all facts in each particular
case and no specific guidelines can be established 918

Effect of Veterans Administration benefits
Where surviving spouse is eligible to receive survivor annuity under

10 U.S.C. 1448(d), such language contained therein which relates to
eligibility of spouse to receive DIC payments from Veterans Admin.,
when considered in conjunction with other portions of subsec. (d), must
be construed only as prohibiting payment of SBP annuity where amount
of VA benefits under 38 U.S.C. 411(a) exceeds maximum annuity
otherwise payable under 10 U.S.C. 1448(d) 847
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Recalled to active duty
In case of a service member who is retired after passage of the Survivor

Benefit Plan, 10 U.S.C. 1447—1455, is immediately recalled to active
duty and then dies while serving on that duty, entitlement to survivor
benefit annuity would accrue only under provisions of 10 U.S.C. 1448(d) 847

Where service member elects to provide coverage under Survivor
Benefit Plan for spouse and children, is retired and recalled to active
duty after break in service after contributing to Plan and then dies while
serving on that duty, eligible spouse has basic right to coverage elected
by member under 10 U.S.C. 1448(a) and payment under 10 U.S.C.
1450(a) (1) and upon the death of spouse the surviving dependent
children would have basic continuation right to payment under 10 U.S. C.
1450 (a) (2) during remaining period of their dependency as defined in
10 U.S.C. 1447(5) 847

Limitations
Spouse

Where entitlement to survivor benefit annuity accrues under 10
U.S.C. 1448(d) and that is the only basis for coverage under Plan, by
virtue of limitations contained therein, only the otherwise eligible
surviving spouse would be entitled to annuity and such annuity would
terminate upon that spouse's death or loss of eligibility 847

Missing persons
Date of death determination

In cases where Survivor Benefit Plan annuity under 10 U.S.C. 1448(d) is
established for survivor of member who entered MIA status before com-
pleting sufficient active service to qualify for retired or retainer pay but
remained in such MIA status long enough to so qualify, inception date for
payment of annuity under 10 U.S.C. 1450 is the day after the date the
Secretary concerned makes determination of death so long as such date
of determination occurs after Sept. 21, 1972, notwithstanding fact that a
date earlier than date of determination may be used to establish date of
death required under 37 U.S.C. 555 or 556 887

Status
In cases involving active duty service personnel who enter a missing

in action status regardless of date when such member entered that status
and are subsequently determined to have died in that status, since time
in a MIA status under 37 U.S.C. 551—558 is treated as active service for
purposes of pay, allowances and other benefits, such time shall be con-
sidered as qualifying service for purpose of establishing both the mini-
mum eligibility retirement for years of service and retired pay
computation within meaning of the Survivor Benefit Plan, 10 U.S.C.
1447—1455, for the purpose of establishing an annuity under 10 U.S.C.
1448(d) 887

Survivor Benefit Plan v. Civil Service Retirement Survivorship
Plan

Under provisions of 10 U.S.C. 1450(d), Survivor Benefit Plan annuity
elected by retiree who waives military retired pay for use of military
credits to increase his Civil Service retirement benefits, is not payable
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unless retiree elects not to participate in Civil Service retirement sur-
vivorship plan; nor is it required under provisions of 10 U.S.C. 1452(e)
that deposits be made under Survivor Benefit Plan in such circumstances
unless retiree elects not to participate in Civil Service retirement sur-
vivorship plan 857

Withholding
Contracting with Government

A retired regular AF officer engaged in sale of electrical equipment
whose business activities included making calls on Dept. of Defense
(DOD) agencies, as well as installation of National Oceanic and At-
mospheric Admin., for purpose of rendering technical assistance, up-
dating catalogue materials, providing information on companies he
represented and their products, determining future markets, and con-
tacting Govt. purchasing agents, is considered as actively participating in
procurement process for purpose of obtaining business for his employer
and such participation constitutes sales activities in violation of 37 U.S.C.
801(c) and DOD Directive 5500.7, Aug. 8, 1967, notwithstanding
member's contention that majority of calls were made in response to
inquiries for technical information and, therefore, payment of retired
pay to member during period of participation in procurement process is
precluded 616

Felony conviction of member
Retainer pay due member transferred to Fleet Reserve who was con-

victed of felony and sentenced to more than 1 year's confinement in
correctional institution and who under statutes of State of Va. has com-
mittee appointed over his estate, both real and personal, is considered to
be out of control of member who no longer may dispose of his estate, a
situation comparable to one mentally incompetent, and, therefore, re-
tainer pay may be paid over to court-appointed committee upon court
certification that committee has not been removed 482
Service credits

Active duty after retirement
Physical evaluation

Officers of AF and other military services whose monthly basic pay
increased while they were held on active duty beyond mandatory retire-
ment for physical evaluation purposes are entitled, to extent feasible, to
computation of disability retired pay at higher basic pay in effect on their
respective dates of retirement and to adjustment for underpayments
that resulted because retired pay had been computed at lower rates in
effect on their mandatory retirement dates, and they also may have
credit for the additional active duty for longevity purposes, in view of
Edward P. Chester et al. v. United States, 199 Ct. Cl. 687, which held that
Regular Coast Guard officers continued on active duty for physical
evaluation were entitled to "no less" than members entitled to compute
their retired pay at the July 1 higher rates because they were not pre-
cluded from voluntarily retiring on June 30, their mandatory retirement
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dates. Retroactive application of Chester case is restricted by Oct. 9, 1940
barring act, and doubtful cases should be submitted to GAO. Overrules
43 Comp. Gen. 742, B—153784, Sept. 17, 1969, B—172047, Feb. 23, 1972,
andothersimilardecisions 135
Severance

Effect on subsequent retirement benefits
Regular Air Force officer who was removed from active list under sec.

106 of Title I of Pub. L. 810, 80th Congress and who received severance
pay under that section is not barred from being retired under 10 U.S.C.
1331, upon attaining age 60 so long as he is otherwise qualified to receive
such retired pay 921

Recoupment
Exception

Where certain provisions of law governing separation from active list
authorize severance pay, and require refund of such pay upon retire-
ment, but where other provisions such as 10 U.S.C. 3786 and 8786 do not
state such requirement, in absence of such limiting statutory provision
or clear indication of Congressional intent to the contrary refund of
severance pay is not required as a condition precedent to receipt of
retired payunder 10 U.S.C. 1331 921
Submarine duty

Absence periods
Training and rehabilitation

While the 14-man augmentation to crew of nuclear-powered attack
submarines, which allows members of submarine to remain in port for
periods of training and rehabilitation, is not, strictly speaking, compara-
ble to the two-crew system as used in nuclear-powered ballistic missile
submarines, legislative history of P.L. 86—635, July 12, 1960, which
amended law relating to payment of incentive pay for periods of training
and rehabilitation away from submarine in cases of off-ship crew of two-
crew nuclear-powered submarines (37 U.S.C. 301(a) (2)), is not so re-
strictive so as to prohibit payments of incentive pay during periods of
training and rehabilitation on continuous basis in case of augment crew
of nuclear-powered attack submarines, so long as such training and reha-
bilitation periods bear reasonable relationship to periods of duty aboard
the submarine and no severe imbalance of assignments occurs among
crewmembers 762

PAYMENTS
Absence or unenforceability of contracts

Quantum meruit
Benefit to Government requirement

Amount claimed for movement of tug and barge under canceled con-
tract because contractor did not have required ICC authority is not
reimbursable as agent of Govt. may not waive requirement that a water
carrier in interstate commerce is subject to regulation under Interstate
Commerce Act, and since no benefit accrued to Govt., payment on a
quantum meruit basis may not be made 620
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Value of services and materials furnished

Although under ordinary circumstances contracting officer is not
expected to anticipate possibility that bidder will claim mistake in bid
after award, where he was on notice of possibility of bid error in alter-
native item to basic bid for electrical distribution system and where bid-
der had attempted to modify by late telegram both basic bid, Item 1,
and alternative item, Item lÀ, contracting officer should have been
alerted to possibility of error on both items and it would have been pru-
dent prior to award of Item 1 to inquire if attempted price increases re-
flected mistakes in both items, particularly since bidder had not acqui-
esced in award. Therefore, upon establishing existence of mistake, no
contract having been effected at award price, and substantial portion of
work having been completed, contractor may be paid on a quantum
valebat or quantum meruit basis, that is, reasonable value of services and
materials actually furnished

PERSONAL SERVICES
Arbitrators

Contract to conduct study off labor management activity and processes
proposed to be entered into between a retired Federal employee and
OEO under the authority granted the Director in sec. 602 of Economic
Opportunity Act of 1964 to obtain services of experts and consultants,
either through direct employment or by contract, in accordance with
5 U.S.C. 3109, when construed on basis of whole arrangement existing
between the parties and not only from the wording of the contract evi-
deeces the former employee will represent OEO in connection with
labor-management grievances and arbitration proceedings that will
require close working relationship with agency employees, relationship
that is incompatible with an independent contractor relationship and
should former employee accept employment under such arrangement
his pay would have to be reduced in accordance with 5 U.S.C. 8344(a) by
the amount of his civil service annuity 54
Private contract u. Government personnel

In view of funds provided in its current appropriation for "special
counsel fees," Federal Communications Commission may procure services
of a retired Govt. attorney in connection with investigation and pro-
ceedings he directed prior to retirement, and amount payable to him is
not subject under 5 U.S.C. 8344(a) to set-off by amount of his retirement
annuity since retiree's expertise and thorough knowledge in matter will
enable him to perform functions described in "Statement of Work" con-
tained in proposed contract independently rather than under an em-
ployer-employee relationship 7C

What constitutes
Arbitration proceedings
Contract to conduct study of labor management activity and proc-

esses proposed to be entered into between a retired Federal employee
and OEO under the authority granted the Director in sec. 602 of Eco-
nomic Opportunity Act of 1964 to obtain services of experts and con-
sultants, either through direct employment or by contract, in accordance
with 5 U.S.C. 3109, when construed on basis of whole arrangement exist-
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ing between the parties and not only from the wording of the contract
evidences the former employee will represent OEO in connection with
labor-management grievances and arbitration proceedings that will
require close working relationship with agency employees, relationship
that is incompatible with an independent contractor relationship and
should former employee accept employment under such arrangement his
pay would have to be reduced in accordance with S U.S.C. 8344(a) by
the amount of his civil service annuity 542

POSTAL SERVICE, UNITED STATES
Claims

Losses in the mails
Since under 39 U.S.C. 401(8) the Postal Service is authorized to settle

and compromise claims against itself, GAO does not have jurisdiction to
consider possible liability of Postal Service for a lost check 607

PRESIDENT
Appointments. (See APPOINTMENTS, Presidential)
Authority

Basis
Since protective services provided by the Secret Service for former

Vice President Agnew at request of President are being furnished with-
out authority of law they should be discontinued. 18 U.S.C. 3056 (a),
the statute that authorizes Secret Service protection, does not provide
for protection of a former Vice President, and the President does not
have "inherent executive power" to order Secret Service protection for
former Vice President as President's power must stem either from act of
Congress or from the Constitution itself 600
Presidential appointees

Leaves of absence
Status

U.S. attorneys who are compensated at Executive Schedule rates are
excluded from coverage of Annual and Sick Leave Act since 5 U.S.C.
6301(2) (x) exempts from coverage all officers appointed by President
whose basic rates of pay exceed highest General Schedule (GS) level
and although 5 U.S.C. 6301(2)(x) refers to individual whose rate of
pay "exceeds" highest GS level, intent of Act can be effected only if
those whose salaries are intended to exceed highest GS level by virtue
of assignment to Executive Schedule are exempted even though GS—18
and Executive Level V officials may at times receive equal pay. Further-
more, while discretionary exemption authority in 5 U.S.C. 6301 (2) (xi)
prohibits President from excluding any U.S. attorney from coverage
under the leave act, clause does not operate to nullify statutory exclu-
sion required by 5 U.S.C. 6301(2)(x) 577
Secret Service Protection

Annuities for Secret Service personnel
Since under 18 U.S.C. 3056, Secret Service in addition to protecting

President has numerous criminal investigation functions, security
officers and specialists may count time spent in activities related to
Presidential protection, as well as time spent in directly protecting
President on temporary or intermittent assignments, toward accumu-
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lation of requisite 10 years prescribed by sec. 4—522 of title 4, D.C.
Code, for entitlement to retirement annuities under Policemen and
Firemen's Retirement and Disability Act, even though authority to
transfer deposits from Civil Service Retirement and Disability Fund
to general revenues of D.C. specifies full-time agents protecting Presi-
dent. Approval of future eligibility revisions to participate in D.C.
Police Retirement Plan is responsibility, pursuant to sec. 4—535, of D.C.
Commissioner, and should additional transfers affect integrity of Police-
men and Firemen's Retirement and Disability Fund, this might be
basis of remedial legislation l7

PROPERTY
Private

Damage, loss, etc.
Carrier's liability

Articles of high u. extraordinary value
Claim acquired by assignment pursuant to Military Personnel and

Civilian Employees' Claims Act, 31 U.S.C. 240, against carrier for
loss of antique Imari and Kutani Japanese porcelains in transit of Air
Force officer's household goods properly was recovered by setoff against
carrier who has denied liability because porcelains were not declared
to have extraordinary value; loss was not listed at time of delivery;
and shipment being only one in van it could not have been misdelivered.
However, although of high value, antique porcelains are not articles
of extraordinary value and since valuation placed on shipment was
intended to include porcelains, separate bifi of lading listing was not
required, clear delivery receipt may be rebutted by parol evidence;
and carrier's receipt of more goods at origin than delivered establishes
pthnafacie case of loss in transit 6:

Federal funds for improvements, repairs, etc.
Limitation on expenditures

General rule prohibiting use of appropriated funds for permanent
improvements of private property (5 Comp. Dec. 478) unless specifi-
cally authorized by law, and limited exception to that rule in sec. 322
of Economy Act (40 U.S.C. 278a) which, in effect, permits expenditures
for alterations, repairs, and improvements of rented premises not in
excess of 25 percent of first year's rent is for application to proposed
alteration, repairs, and improvement of permanent nature to premises
rented for housing flight service stations and other air navigation
facilities operated by FAA in connection with air control facilities
since sec. 207(b) of Federal Aviation Act concerning establishment
and operation of air traffic control facilities does not constitute statutory
authority for FAA to effect permanent improvements to private property
without regard to limitation in 40 U.S.C. 278a 31
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PROPERTY—Continued
Private—Continued

Repairs and improvements
Disabled veteran's home

Veterans Admin. funds appropriated for medical care of eligible
veterans may be used to install central air-conditioning in home of
disabled veteran who suffers body temperature impairment as there is
no satisfactory alternative to treat him in noninstitutional setting, and
installation of central air-conditioning—necessary for effective and
economical treatment—is reasonably related to and essential to carry
out purpose of appropriation to medically rehabilitate veteran in nonhos-
pital setting to obviate need for hospital admission. Furthermore,
general rule that appropriated funds may not be used for permanent
improvements of private property in absence of specific legislative
authority is not for application since improvement is for benefit of
veteranandnotU.S 351
Public

Damage, loss, etc.
Measure of damages

Restoration of claimant's position
Inclusion of overhead by AF installation in damages collected from

REA Express for the Govt.'s repair of radar sets damaged in transit
was not improper because overhead constituted 43 percent of damages
assessed since ]aw is concerned with restoration of claimant to position
he would have occupied had there been no loss or damage to its shipment,
and overhead cost assessed is sustained by cost accounting records.
Moreover, courts in addition to direct cost of labor and materials have
included overhead in damages allowed, and REA previously accepted
overhead charged when overhead represented 20 percent of repair costs.
Courts also require any enhancement of value by reason of repair to be
proved defensively by competent evidence and, therefore, consideration
may not be given to REA's unsupported allegation that value of radar
sets was enhanced by repair job 109

Value of item
Deduction by Govt. of full value of goods damaged in transit, and

subsequent denial of claim for amount deducted by GAO is sustained
where contract of carriage is complete and unequivocal on its face as
to the contracted rate, and where contracted rate was the only one
available to the Government -. -. 747

Fire fighting services
Reimbursement by GSA to St. Louis Community Fire Protection

District (CFPI)) and other separate district and local fire departments
for supplemental expenses incurred due to equipment losses and payroll
costs for personnel called to duty to respond to fire at Military Personnel
Records Center is not authorized since Center is located within area
covered by St. Louis CFPD, which a political subdivision under
Missouri law has statutory duty to render fire fighting services without
cost, duty that extends to property of U.S. in view of Govt.'s sovereign
immunity from taxation. Although Record Center lay outside boundaries
of surrounding district and local fire departments, and GSA has author-
ity to contract for their services, their obligation to respond to Center
fire arose out of mutual agreements with CFPD 410

364-31 0 - - 26



1264 INDEX DIGFAST

PROPERTY—Continued page
Public—Continued

Surplus
Disposition

Sales. (See SALES)
Repurchase by Government

Prom surplus dealers
Under solicitation that called for furnishing new manufactured air-

craft solenoid valves but contained provisions under which surplus
dealers could participate, rejection of proposal offering to furnish new
former Govt. surplus valves was proper in view of fact that the valves
needed replacement of rubber "0" rings which constitutes refurbish-
meit and would therefore require performance retesting that neither
agency nor offeror was in position to perform 742
Real. (See REAL PROPERTY)

PUBLIC BUILDINGS
Dedication ceremonies

Expenses
Since holding of dedication ceremonies and laying of cornerstones

connected with construction of public buildings and public works are
traditional practices, costs of which are chargeable to appropriation for
construction of building or works, expense of engraving and chrome
plating of ceremonial shovel used in ground breaking ceremony would
be reimbursable and chargeable in same manner as any reasonable
expense incurred incident to cornerstone laying or dedication ceremony
but for fact evidence has not been furnished as to who authorized the
chrome plating and engraving of shovel; where shovel originated;
subsequent use to be made of shovel; and why there was 1-year lag
between ground breaking ceremony and plating and engraving of
shovel 119

PURCHASES
Purchase orders

Mistakes
Correction

Acceptance of bid at aggregate amount quoted—bid which stated
"Bid based on award of all items" and offered prompt payment dis-
count—under invitation for 37 items of electrical parts and equipment
to be bid on individually and bid to show total net amount, without
verification of aggregate bid although it was substantially below total
net amounts shown in other bids and next lowest bid was verified,
entitles supplier of items, pursuant to purchase order issued, to ad-
justment in price to next lowest aggregate bid, less discount offered,
since contracting officer considered there was possibility of error in
higher bid he should have suspected lower bid likewise was erroneous,
and supplier having been overpaid on basis of item pricing, refund is
owing Govt. for difference between amount paid supplier and next
lowest bid
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QUARTERS ALLOWANCE pag

Civilian overseas employees
Awaiting transportation
Hotel expenses incurred in U.S. incident to move to post of assign

ment abroad cannot be reimbursed under the transfer allowance au-
thority of 5 U.s.c. 5924(2). While Congressional intent to extend
transfer allowance to cover temporary lodging expenses incurred incident
to employee's establishing himself at post in the U.S. between foreign
assignments is clear, we find no such intent with regard to temporary
lodging expenses incurred in U.S. incident to assignments abroad 801
Dependents

Children
Female members

Regulations relating to payment of basic allowances for quarters
that require that female member of military service must provide
more than one-half of support for dependent child before she may
receive payment of basic allowances for quarters may be revised to
authorize payment of allowance for dependent child of female member
on same basis as that prescribed for male member in view of fact that
although Frontiero decision by Supreme Court was concerned with
right of female member to receive allowances and benefits on behalf of
civilian husband, rationale and language of decision connote intent
by court that decision should be broadly applied l4

Female members
Entitlement restrictions removed

Claims procedure
As Frontiero decision, decided May 14, 1973, in which Supreme

Court ruled on inequality between male and female military members
with regard to quarters allowances, was original construction of con-
stitutionality of 37 U.S.C. 401 and 403, decision is effective as to both
active and former members from effective date of statute, subject to
barring act of Oct. 9, 1940 (31 U.S.C. 71a). Documentation required
from female members to support their claims should be similar to that
required of male members under similar circumstances and should be
sufficient to reasonably establish member's entitlement to increased
allowances. Although claims for 10-year retroactive period may be
processed by services concerned, since filing claim in administrative
office does not meet requirements of barring act, claims about to expire
should be promptly submitted to GAO for recording, after which they
will be returned to service for payment, denial or referral back to GAO
for adjudication. Doubtful claims should be transmitted to GAO
for settlement 148

Eusband's dependency
Frontiero case effect

Distinction between dependents of male and female members of
uniformed services having been removed by Supreme Court of U.S.
in Frontiero v. Richardson, decided May 14, 1973, and by enactment of
P.L. 93—64, effective July 1, 1973, language in par. M1150—9 of JTR
reading "A person is not a dependent of a female member unless he is,
in fact, dependent on her for over one-half of his support," may be
deleted and made effective as of date of decision, May 14, 1973. Also
recommended is amendment of par. M7151—2 by deleting reference to
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QUARTERS ALLOWANCE—Continued page
Dependents—Continued

Husband's dependency—Continued
Fronticro case effect—Continued

lawful "wife" and substituting the word "spouse," but since use of the
term "dependent" in pars. M7151—2 and M7107 of JTR is not discrimi-
natory in light of Frongiero decision, no change in language of paragraphs
isrequired
Female members

Entitlement to allowance
Statutes of limitation

Under ruling in Frontiero v. United States, 411 U.S. 677 (1973), that
certain portions of 37 U.S.C. 401 and 403, the statutory provisions that
govern basic allowance for quarters (BAQ) entitlement., are uaconstitu-
tional, Dept. of Defense may not deny BAQ payments to current or
former female service members who otherwise qualify for BAQ payments
for periods antedating Sept. 13, 1973, issuance date of revised 1)01)
instructions. However, claims which accrued more than 10 years prior
to receipt in GAO are barred from consideration by act of Oct. 9, 1940,
31 U.S.C. 71a 539
Government quarters

Husband and wife service members
Although Frontiero decision has no effect on dependency status of

service members married to each other as prescribed by 37 U.S.C. 420,
since member may not be paid increased allowance on account of de-
pendent for any period during which dependent is entitled to basic pay,
differential treatment accorded male and female members in assigning
quarters requires amendment of DOD Directive to prescribe entitlement
to both male and female members to basic allowance for quarters at
the without dependent rate when adequate public quarters for depen-
dents are not available, notwithstanding availability of adequate single
quarters; to reflect that neither husband nor wife occupying Govt.
quarters for any reason who has only the other spouse to consider as
dependent is entitled to basic allowance for quarters in view of 37 U.S.C.
420; and to provide that when husband and wife are precluded by dis-.
tance from living together and are not assigned Govt. quarters, each
is entitled to quarters allowance as prescribed for members without
dependents 148
Leave or travel status

Unused accrued leave payments
Sex discrimination removal

Since act of July 9, 1973, P.L. 93—64, repealed provision of 37 U.S.C.
401 relating to proof of dependency by female member, quarters allow-
ance prescribed in 37 U.S.C. 501(b) for inclusion in computation of male
member's unused accrued leave that is payable at time of discharge, may
be allowed female members on basis they are entitled to same treatment
accorded male members who are not normally required to establish that
their wives or children are in fact dependent on them for over one-half
their support. Allowance may be paid retroactively by service concerned,
subject to Oct. 9, 1940 barring act, but claims about to expire should be
transmitted to GAO pursuant to Title 4, GAO 7, as should doubtful
claims 148
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QUARTERS ALLOWANCE—Continued Pags
Temporary duty

Between completion of basic training and permanent duty assignment
Enlisted member without dependents in pay grade E—4 (less than 4

years' service) or below while performing temporary duty between date
he completes basic training and date he receives orders naming perma-
nent duty station to which he will report on completion of temporary duty
is not in travel status and is entitled to basic allowance for quarters when
Govt. quarters are not available to him while serving at place of per-
formance of his basic duty assignment, which may be regarded as his
permanent station for this purpose 740

Station allowance entitlement
Members of uniformed services without dependents assigned to two-

crew nuclear-powered submarines who are receiving basic allowance for
quarters and subsistence while performing temporary additional duty
for training and rehabilitation ashore at overseas home port of submarine
in excess of 15 days are entitled to housing and cost-of-living allowances
authorized under 37 U.S.C. 405 and par. M4301 of Joint Travel Regs.
notwithstanding fact submarine is permanent station of members and
housing and cost-of-living allowances are payable only at permanent
station, since Congress did not intend to preclude payment of such
allowances to members actually experiencing higher cost for housing and
cost of living 535

RATION COMMUTATION PAYMENTS
Increase

Public Law 90—207
Although sec. 8 of act of December 16, 1967, Pub. L. 90—207, 81 Stat.

654, provided for automatic increases in military basic pay based on
percentage applied to "regular compensation" which includes subsis-
tence allowance, neither that law nor any other law specifically or
impliedily repealed provisions of 37 U.S.C. 402(b) which require that basic
allowance for subsistence for enlisted members who are on leave, or are
otherwise authorized to mess separately, shall be equal to cost of the
ration as determined by Secretary of Defense, and adjustments made in
such allowance are proper 853

REAL PROPERTY
Surplus Government property

Sale
Deposit

Contract default
When a limited partnership, the successor in interest to a joint venture,

failed to perform obligation undertaken by initial partnership, forfeiture
of original deposit is required as the D.C. Redevelopment Land Agency
may not waive its right of forfeiture since no consideration passed to
Agency to permit waiver of Govt.'s right, and furthermore, delay in
seeking forfeiture does not constitute waiver of forfeiture right as delay
was requested by successor partnership in order to find means to perform
the original obligation 574
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RECORDS page
Contractors

Confidential nature
Contents of impact statement prepared by SBA prior to determining

to set-aside subcontracting of mortuary services pursuant to contract
entered into under authority of sec. 8(a) of Small Business Act with
another Govt. agency are not for release since Comptroller General's
Order No. 1.3, Jan. 4, 1968, exempts from disclosure commercial or
financial information which is privileged or confidential, exemption that
pertains to information which would not customarily be made public by
person from whom it was obtained by Government 143
"Public Information Law"

Agency records
General Accounting Office authority to require disclosure

Whether refusal of contracting agency to permit bidder to examine
basis for estimated annual quantities of personal property to be prepared
for shipment or storage violates Freedom of Information Act, 5 U.S.C.
552(a) (3), and implementing regulations, is not for consideration by
GAO since GAO has no authority to determine what information must
be disclosed under act by other Govt. agencies 533

Application
Contractor records

Cancellation of request for proposals for cartridges on basis out-of-
pocket costs for performance in a contractor-owned and -operated
(COCO) plant compared unfavorably with out-of-pocket costs incurred
in Govt-owned contractor-operated (GOCO) plants, and award to
GOCO facility was in accord with terms of solicitation that conformed
with par. 1—300.91(a) of Army Ammunition Command Procurement
Instruction, which in turn is consistent with 10 U.S.C. 4532(a), "Arsenal
Statute." Furthermore, where GOCO plants are operated under cost
reimbursement type contracts and fixed-price competition with COCO
sources is precluded, cost comparisons are necessarily utilized; internal
records of GOCO plant are not within disclosure provisions of 5 U.S.C.
552; and as GOCO activity is not Govt. commercial or industrial activity
for purposes of BOB Cir. A—76, Federal taxes, depreciation, insurance,
and interest are not for inclusion in GOCO cost estimates 40

REFUSE ACT PERMIT PROGRAM
Discharge permits

Foe refund
Since applications for discharge permits under Refuse Act Permit

Program, which were ified with the Corps of Engineers or EPA, were
not processed because the authority to issue permits was given to the
States pursuant to sec. 402 of Federal Water Pollution Control Act, as
amended by Federal Water Pollution Control Act Amendments of 1972,
33 U.S.C. 1342, refund may be made by EPA of application fees charged,
for although fees were properly received, deposit of fees into Treasury
as miscellaneous receipts was erroneous. Therefore, amounts that are
proper for refund should be transferred from receipt account to "sus-
pense fund" for refund, and in future until properly for deposit into
Treasury as miscellaneous receipts, fees should be deposited into Treas-
ury as trust funds in accordance with 31 U.S.C. 725r 580
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REGULATIONS Page
Amendment

Overlapping requirements
Since some overlap exists between film listed on primary source

Federal Supply Schedule (FSS) contract and multiple-award FSS con-
tract, it is recommended that General Services Admin. regulations be
modified to prohibit use of multiple-award FSS contract where agency
needs would be satisfied by purchase from primary source contractor - 720

Retroactive. (See REGULATIONS, Retroactive)
Applicability to laws

Requirement
The Administrator of EPA having been informed that regulations

promulgated pursuant to the Federal Water Poliution Control Act,
Pub. L. 92—500, 33 U.S.C. (1970 ed., Supp II) 1251, are inconsistent
with statute and must be revised, is required by sec. 236 of Legislative
Reorganization Act of 1970 to report to the appropriate congressional
committees as to action taken with respect to the corrective recommenda-
tions made by the GAO 547
Construction

Agency determination
Acceptance

Under SBA regulation that provided procurements will not be selected
pursuant to sec. 8(a) of Small Business Act program—authority to
subcontract contracts entered into by SBA with other Govt. agencies—
"where small business concerns are dependent in whole or in significant
part on recurring Govt. contracts," reliance of SBA on use of sales rather
than profit as measuring standard to determine contractor under expiring
contract for mortuary services was ineligible for sec. 8(a) subcontract
award must be accorded greatest deference in line with Allen M. Camp-
bell Co. v. Lloyd Wood Con$truction Co., 446 F. 2d 261, even though
Administration's interpretation of its regulation was merely one of
several reasonable alteratives and may not appear as reasonable as
some other 143
Force and effect of law

Armed Services Procurement Regulation
Bid to furnish services, labor and material for installation of auto-

mated fuel handling system accompanied by descriptive literature
required by invitation but containing proprietary data restriction was
not submitted in accordance with par. 2—404.4 of Armed Services Pro-
curement Reg. (ASPR), which provides that bids prohibiting disclosure
of sufficient information to permit competing bidders to know essential
nature and type of products offered on those elements of bid which
relate to quantity, price, and delivery terms are nonresponsive bids, and
regulation implementing 10 U.S.C. 2305 providing for public disclosure
of bids has force and effect of law. In addition to nonresponsiveness of
bid under standards of ASPR 2—404.4, bid was unacceptable on basis
the phrase "or equal" in specification soliciting cable had been mis-
interpreted 24
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BEGULATIONS—Continue

Implementing procedures
Service Contract Act of 1965
Although Congress intended, in enacting the Service Contract Act

Amendments of 1972, that wage determination issued as result of
hearings held pursuant to sec. 4(c) of Service Contract Act would be
applicable to contracts awarded prior to issuance of wage determination,
appropriate implementing regulations have not been promulgated and
GAO urges issuance of regulations as soon as practicable to provide for
required contract clauses 4
Modification

General Accounting Office instigation
Practice of National Labor Relations Board (NLRB) of making

promotions effective at beginning of pay period following date "notice"
of promotion is received in personnel office, which delays pay increase
for 13 days, may not be corrected by changing beginning of workweek
to Monday since word "following" as used in NLRB procedure for
making promotions effective means "after" and change proposed would
further delay increase to 14 days. Also, retroactive corrective regulation
would violate rule that personnel action may not be made retroactively
effective to increase right of employee to compensation in absence of
administrative error. However, to avoid time lag in promotion under
policy of making promotion effective at beginning of pay period following
"notice" NLRB should provide by regulation that promotion be made
effective at beginning of the pay period following approval by the official
authorized to approve promotions 4
Procurement

General Services Administration
The Comptroller General is aware ot no basis for objecting to General

Services Procurement Reg. 5A—2.408—71 (b), which precludes General
Services Administration from informing bidder, prior to award, of
defects found in bid samples submitted
Retroactive

Administrative policy revision
Under well established rule that substantive statutory regulations

have effect of law and cannot be waived, Commodity Credit Corp.
lacks authority to adopt proposed amendment to regulations promulgated
under National Wool Act to etcnt that would permit retroactive waiver
of regulatory requirement that wool price support payments be based
on actual net sales proceeds. However, in view of broad administrative
discretion afforded by sec. 70G of act in formulating program terms and
conditions, there is no objection to prospective adoption and application
of provision for varying actual net sales proceeds requirement under
limited and clearly defined circumstances and subject to determination
that provision is consistent with purposes of act

RELEASES
Requirement

Avoidance of future claims
Past or present GSA Federal Protective Service members who have

presented no evidence to support their claims for preliminary and
postliminary duties on basis of Euge L. Baylor et al. v. United States,
198 Ct. Cl. 331, may only be allowed uniform changing time, and then
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RELEASES—Continued Page
Req uirement—Continued

Avoidance of future claims—Continued
only upon submission of release of any claim arising out of performance
of additional preliminary and postliminary duties commencing from
point in time 10 years prior to date upon which their claims were received
in Transportation and Claims Div. of U.S. GAO, even though use of
releases generally is not favored. However, use of releases is warranted
to insure that claimants present their claims in full at one time and that
they do not later claim additional amounts. Modified by 54 Comp.
Gen. 11 489

REPORTS
Administrative

Contract protest
Basis of report doubtful

While protester has not met burden of proving by clear and con-
vincing evidence that sole-source award made for multipurpose simula-
tors was not justified because multiple single purpose simulators could
satisfy Navy's requirement, doubt has been cast on two or three main
reasons administratively advanced to support multipurpose require-
ment, and, therefore, GAO recommends that Navy's needs be thoroughly
reexamined to determine if multipurpose simulator is sole type that will
satisfy Govt.'s needs 478

RETIREMENT
Civilian

Annuities
Secret Service personnel

Since under 18 U.S.C. 3056, Secret Service in addition to protecting
President has numerous criminal investigation functions, security
officers and specialists may count time spent in activities related to
Presidential protection, as well as time spent in directly protecting Presi-
dent on temporary or intermittent assignments, toward accumulation
of requisite 10 years prescribed by sec. 4-522 of title 4, D.C. Code, for
entitlement to retirement annuities under Policemen and Firemen's
Retirement and Disability Act, even though authority to transfer de-
posits from Civil Service Retirement Qnd Disability Fund to general
revenues of D.C. specifies full-time agents protecting President. Approval
of future eligibility revisions to participate in D.C. Police Retirement
Plan is responsibility, pursuant to sec. 4—535, of D.C. Commissioner,
and should additional transfers affect integrity of Policemen and Fire-
men's Retirement and Disability Fund, this might be basis of remedial
legislation 177

Involuntary retirement, etc.
National Guard technicians

National Guard technicians who are separated from civilian positions
as result of loss of enlisted military status due to failure on part of
National Guard to accept their reenlistment applications, although
qualified, are considered to have been involuntarily separated and,
therefore, entitled to severance pay provided under 5 U.S.C. 5595,
excep when it is reasonably established that failure to accept application
for reenlistment is for cause based on charges of misconduct, delinquency,
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RTIR?iIENT—Continued
Civilian—Continued

Involuntary retirement, etc .—Continued
National Guard technicians—Continued

or inefficiency on part of enlisted member. Although GAO has no juris-
diction to determine whether qualified technician who is separated from
civilian position because application for reenlistment i not accepted is
precluded from receiving civil serviee retirement benefits based on
involuntary separation, it is suggested reference in legislative history of
National Guard Technicians Act of 1968 to "involuntary retirement"
should be narrowly construed 4

Reemployed annuitant
Annuity deduction

Mandatory
Retired annuitant who is member of Technology Assessment Advisory

Council is not exempt from requirements of 5 U.S.C. 8344(a) that an
amount equal to the annuity allocable to period of employment be
deducted from pay of annuitant, because that provision covers all posi-
tions not specifically exempted, and Congress has not exempted Council
members ...

Limitation on pay of public members of Technology Assessment
Advisory Council contained in sec. 7(e) (2), Pub. L. 92-484, operates to
limit amount of pay fixed for members and that fixed rate may not vary
because Council member will receive less pay by virtue of restriction in
5U.S.C.8344(a) ....-- (3

Services under contract
Contract to conduct study of labor management activity and processes

proposed to be entered into between a retired Federal employee and
OEO under the authority granted the Director in Sec. 602 of Economic
Opportunity Act of 1964 to obtain services of experts and consultants,
either through direct employment or by contract, in accordance with
5 U.S.C. 3109, when construed on basis of whole arrangement existing
between the parties and not only from the wording of the contract evi-
dences the former employee will represent OEO in connection with labor-
management grievances and arbitration proceedings that will require
close working relationship with agency employees, relationship that is
incompatible with an independent contractor relationship and should
former employee accept employment under such arrangement his pay
would have to be reduced in accordance with 5 U.S.C. 8344(a) by the
amount of his civil service annuity

In view of funds provided in its current appropriation for "special
counsel fees," Federal Communications Commission may procure services
of a retired Govt. attorney in connection with investigation and pro-
ceedings he directed prior to retirement, and amount payable to him is
not subject under 5 U.S.C. 8344(a) to set-off by amount of his retirement
annuity since retiree's expertise and thorough knowledge in matter will
enable him to perform functions described in "Statement of Work"
contained in proposed contract independently rather than under an
employer-employee relationship 7(
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REWARDS (See AWARDS) Page
ROADS AND TRAILS (See HIGHWAYS)
SALES

Bids
Deposits

Checks lost
Government liability

Bidder's claim for incidental expenses that resulted from loss of
unendorsed cashier's check, payable to the order of GSA and submitted
as bid deposit incident to sale of real property and which was lost in mail
when returned after all bids were rejected is denied because GSA, as
pledgee, is only obligated to use ordinary care and its ue of certified
mail, return receipt requested, conforms with customary practice and
pledgees need not insure pledged property 607

Forfeiture. (See SALES, Bids, Deposits, Retention, Contract default)
Retention

Contract default
When a limited partnership, the successor in interst to a joint venture,

failed to perform obligation undertaken by initial partnership, forfeiture
of original deposit is required as the D.C. Redevelopment Land Agency
may not waive its right of forfeiture since no consideration passed to
Agency to permit waiver of Govt.'s right, and furthermore, delay in
seeking forfeiture does not constitute waiver of forfeiture right as delay
was requested by successor partnership in order to find means to perform
the original obligation 574

Timber. (See TIMBER SALES)
SET-OFF

Authority
Common law right
Right to recover erroneous payment made to carrier for a transporta-

tion service claimed to have been performed for the U.S., but which in
fact had not been performed for U.S., is not subject to time limitation in
49 U.S.C. 66; after review and reconsideration, prior decision affirmed 866

SMALL BUSINESS ADMINISTRATION
Authority

Small business concerns
Set-asides appeal authority

When appeal by Adminiztrator, Small Business Adm. (SBA) to the
Secretary of Navy, pursuant to 15 U.S.C. 644, of naval installation's
disregard of recommendation to restrict solicitation for mess attendant
services to small business concerns was upheld, amendment—after due
notice to offerors—of unrestricted solicitation to restrict procurement
to small business was proper since reversal of initial determination that
there was no reasonable expectation that award could be made to small
business concern at reasonable price (ASPR 1—706.5(a) (1)), as well as
awarding fair proportion of Govt. purchases to small business concern
(ASPR 1—702(a)) gave effect to 15 U.S.C. 644. Immaterial to SBA
authority to appeal was lack of controversy between contracting officer
and small business specialist, and fact that unrestricted solicatation had
been released to public 58
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SMALL BUSINESS ADMINISTRATION—Continued

Contracts
Awards to small business concerns. (See CONTRACTS, Awards,

Small business concerns)
Subcontracting

Contractor eligibility determination
Under SBA regulation that provided procurements will not be selected

pursuant to sec. 8(a) of Small Bulness Act prograim=authority to
subcontract contracts entered into by SBA with other Govt. agencics"
"where small business concerns are dependent in whole or in significant
part on recurring Govt. contracts," reliance of SBA on use of sales rather
than profit as measuring standard to determine contractor under expir
ing contract for mortuary services was ineligible for see. 8(a) nbcon.
tract award must he accorded greatest deference in line with Allen M.
Campbell Co. v. Lloyd Wood Construction Co., 446 F. 2d 261, even though
Administration's interpretation of its regulation was merely one of several
reasonable alternatives and may not appear as reasonable as some
other

Legality
Legality of SBA's determination that concerns owned and controlled

by socially or economically disadvantaged persons should be beneficiaries
of subcontracting of contracts entered into with other Govt. agencies
pursuant to soc. 8(a) of Small Business Act was sutaincd in Ray Baillie
Trash Hauling, Inc. v. Kleppe, in which U.S. Court of Appeals, 5th
Circuit, on Apr. 18, 1973, held that see. 8(a) "clearly constitutes specifle
authority to dispense with competition," end since determination to
initiate subcontracting set-aside is matter within jurisdiction of SBA
and contracting agency, GAO is unable to object to proposed award for
mortuary services to eligible disadvantaged concern

Set-asides
Impact statement to justify actaside

Contents of impact statement prepared by SBA prior to determining
to set-aside subcontracting of mortuary services pursuant to contract
entered into under authority of sec. 8(a) of Small Business Act with
another Govt. agency are not for release since Comptroller General's
Order No. 1.3, Jan. 4, 1968, exempts from disclosure commercial or
financial information which is privileged or confidential, eempticn
that pertains to information which would not customarily he made public
by person from whom it was obtained by
Loans

Participation
With private lending institutions

Intorost rates
Private lending institutions participating with SBA in making loans

to assist public or private organimtioas operated for benefit of handi
capped individuals in establishing, acquiring, or operating small business
concern pursuant to see. 7(g) of Small Business Act are not restricted
to 3 per centum per annum interest rate prescribed by see. 7(g) (2) of
act, for to apply language of sec. 7(g) (2) literally would defeat PUrPOSe
of act. Therefore SBA may approve interest rate which is "legal and
reasonable" on participation loans made by lending institutions under
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SMALL BUSINESS ADMINISTRATION—Continued Page
Loans—Continued

Participation—Continued
With private lending institutions—Continued

Interest rates—Continued
sec. 7(g), even though SBA on its direct or participation loans is re-
stricted to prescribed 3 pcrcent interest rate. However, at opportune
time SBA should seek appropriate legislative revision of language in
question 422

SOCIAL SECURITY
Military personnel

Retired
Survivor Benefit Plan

Offset
Formula

Offset of amount from annuity payable under Survivor Benefit Plan,
10 U.S.C. 1447 ci seq. representing Social Security benefit payable to
widow at age 62 and widow with one dependent child must be calculated
on basis of wages attributable to military service only, and formula used
to calculate wages attributable to military service may not include
wages from nonmilitary employment 733

Widower
For purposes of 10 U.S.C. 1451(a) which provides for deduction from

survivor annuity under Survivor Benefit Plan of amount equal to Social
Security survivor benefit eoniputed on basis of member's military service
only, widower's benefit is not subject to same reduction as widow's
benefit when there is one dependent child since widower receives no
Social Security benefit comparable to "mother's benefit" received by a
widow under Social Security laws 758

STATES
Employees

Detail to Federal Government
"Pay" reimbursement

When State or local Govt. employee is detailed to executive agency of
Federal Govt. under Intergovernmental Personnel Act, reimbursement
under 5 U.S.C. 3374(e) for "pay" of employee may not include fringe
benefits, such as retirement, life and health insurance, and costs for
negotiating assignment agreement required under 5 CFR 334.105, and
for preparing payroll records and assignment report prescribed under S
CFR 334.106. The word "pay" as used in act has reference according to
legislative history to salary of State or local detailee, and there is no
basis for ascribing to term a different meaning than used in Federal
personnel statutes, that is that term refers to wages, salary, overtime
and holiday pay, periodic within-grade advancements and other pay
granted directly to Federal employees. Overruled, in part, by 54 Comp.
Gen. — (B—157936, Sept. 16, 1974)

5e4-3e1 C) - 75 - 27
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STATES—Continued
Federal aid, grants, etc.

Airport development costs
Facilities use by Government

Payment by civilian agency of landing fees assessed by MiRsoula
County Airport Commission who had received Federal assistance under
1946 Federal Airport Act is not prohibited since sec. 11(4) of act only ex-
empted military aircraft from paying landing and take-off fees, and then
only if usa of facilities was not substantial. Furthermore, Commission
received no Federal assistance under 1970 Airport and Airway Develop-
ment Act, sec. 18(5) of which replaced sec. 11(4) of 1946 act to exempt
all Govt. aircraft from paying for use of airport facilities developed
with Federal financial assistance and to authorize, if use was substantial,
payment of charge based on reasonable share, proportional to use, of cost
of operatingandmaintainingfacilitiesused 84

Construction projects
Approval creates contractual obligation of U.S.

The EPA's regulations that provide for approval of grant applica-
tions combining both design and construction stages of water treatment
project are inconsistent with sec. 203 (a) of Federal Water Pollution
Control Act, Pub. L. 92—500, 33 U.S.C. (1970 ed., Supp II) 1283(a),
which prescribes that Govt. is obligated to pay its share of project costs
only upon approval of plans, specifications and estimates at each suc-
ceeding stage. Therefore, in absence of approval of plans, specifications
and estimates for construction stage of water treatment project, there
is no grant commitment by U.S. and no charge against a State's allot-

---.. 547
Educational institutions

Student assistance programs
The Second Supplemental Appropriations Act, 1973, P.L. 93-50,

approved July 1, 1973, although not specifically providing funds for
the increrse from 54 to 68 percent authorized for sec. 3(b) School As-
sistance in Federally Affected Areas, is considered by reason of raising
limitation on fund availability for sec. 3(b) students during fiscal year
1973, as having appropriated the additional funds, thus bringing the
availability for obligation of 1973 funds, notwithstanding prohibition
against availability of appropriations beyond current year, and failure
to extend availability of impact aid funds, prescribed for 1973 by so-
called "Continuing Resolution," P.L. 92—334, approved July 1, 1972,
within intent of the Public Works for Water and Power Appropriation
Act, 1974, approved Aug. 16, 1973, P.L. 93--97, extending period for
obligation of appropriations contained in Second Supplemental Appro-
priations Act, 1973, for period of 20 days following enactment of 1974
act.. 129

Percentage limitation
Language in sec 202(a) of the Federal Water Pollution Control

Act as amended by Pub. L. 92—500, 33 U.S.C. (1970 ed., Supp II) 1251,
that a grant for treatment works "shall be 75 per centum of the cost of
construction thereof" and in conference report that Federal grant shall
be "75 per centum of the cost of construction in every case" is mandatory
and the EPA, despite assertions that the interests of the Federal Govt.,
of State in which project is to be placed, and grantee might best be
served if Federal grant would be less thin 75 percent of project cost,
has no authority to make grants in lesser amounts - - -



INDEX DIGEST 1277

STATES—Continued Pagc
Fire fighting services

Government reimbursement liability
Reimbursement by GSA to St. Louis Community Fire Protection

District (CFPD) and other separate district and local fire departments
for supplemental expenses incurred due to equipment losses and payroll
costs for personnel called to duty to respond to fire at Military Personnel
Records Center is not authorized since Center is located within area
covered by St. Louis CFPD, which as political subdivision under Missouri
law has statutory duty to render fire fighting services without cost,
duty that extends to property of U.S. in view of Govt.'s sovereign im-
munity from taxation. Although Record Center lay outside boundaries
of surrounding district and local fire departments, and GSA has authority
to contract for their services, their obligation to respond to Center
fire arose out of mutual agreements with CFPD 410

STATION ALLOWANCES
Intergovernmental Personnel Act assignments

Under Intergovernmental Personnel Act of 1970 (5 U.S.C. 3371-
3376), Federal employees temporarily assigned to State and local
governments and institutions of higher education are not entitled to
both per diem and change of station allowances for same assignment,
even though 5 U.S.C. 3375 permits payment of both benefits associated
with permanent change of station and those normally associated with
temporary duty status, since nothing in statute or its legislative history
suggests both types of benefits may be paid incident to same assign-
ment. Therefore, on basis of interpretation of similar provisions in
Government Employees Training Act, agency should determine,
taking cost to Govt. into consideration, whether to authorize permanent
change of station allowances or per diem in lieu of subsistence under 5
U.S.C. Ch. 57, subch. I to employees on intergovernmental assignmenL - 81

Military personnel
Dependents

Maintained overseas at place other than at member's station
Fact that concurrently member of uniformed services was assigned

from continental U.S. duty station to remote and isolated post in
Alaska and dependents were authorized to travel in military status,
pursuant to par. M7001 of JTR, to another Alaskan location where
dependent facilities exist, and to which location member made periodic
visits, does not make member eligible to receive station allowances,
and principle enunciated in 49 Comp. Gen. 548 is for application,
for choice of an Alaskan location for dependents in lieu of residence in
continental U.S. does not change member's "all others" tour of duty
to "accompanied by dependents tour," and as dependents are not
considered as residing in vicinity of member's duty station, there is no
entitlement to allowance. Erroneous payments made on basis of mis-
understanding will not be questioned 339

Excess living costs outside United States, etc.
Additional to quarters allowances

Members of uniformed services without dependents assigned to
two-crew nuclear-powered submarines who are receiving basic allow-
ance for quarters and subsistence while performing temporary additional
duty for training and rehabilitation ashore at overseas home port of
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STATION ALLOWANCES—Continued Pa
Military personnel—Continued

Excess living costs outside United States, etc.—Continued
Additional to quarters allowances—Continued

submarine in excess of 15 days are entitled to housing and cost-of-living
allowances authorized under 37 U.S.C. 405 and par. M4301 of Joint
Travel Regs. notwithstanding fact submarine is permanent station of
members and housing and cost-of-living allowances are payable only
at permanent station, since Congress did not intend to preclude payment
of such allowances to members actually experiencing higher cost for
housing and cost of living

STATUTES OF LIMITATION
Claims

Compensation
Status of claim

Claim of reservoir superintendent of Bureau of Reclamation for 2
hours overtime for Sundays and holidays he was required to work duri!g
period Aug. 1, 1955, through Jan. 10, 1970, to take weather and reservoir
operation records—overtime claimed on basis of not taking advantage (
compensatory time arrangement before its discontinuance --is et
within purview of 5 U.S.C. 5596 regarding timely appeal to unwarrented
personnel action and is for consideration pursuant to 31 U.S.C. 7ia, and
claim having been received in U.S. GAO on May 23, 1973, only that por-
tion of claim for period prior to May 23, 1963, is barred 26

General Accounting Office
Civil service matters

Overtime claims
Sunday and holiday work performed on regular and recurring basis is

not work within purview of compensatory provisions of 5 U.S.C. 5543 nd
5 CFR 550.114, and employee who from Aug. 1, 1955, through Jan. 10,
1970, maintained reservoir records, as well as other employees similarly
situated, is entitled as provided by 5 CFR 550.114(c) to overtime com-
pensation prescribed by 5 U.S.C. 5542 for period not barred by 31 U.S.C.
711a. Overtime is compensable on basis of actual time worked Sundays
and minimum of 2 hours for holidays, payable without interest in ab-
sence of statute so providing, and at grade limitation prescribed by 5
U.S.C. 5542(a)(1). Employees who took compensatory time may be
paid difference between value of that time and overtime; claims affected
by 31 U.S.C. 71a should be forwarded to GAO for recording and return;
overtime is payable when compensatory time is not requested 20

Sex discrimination removed
On bases of Supreme Court ruling in Frontiero v. Richardson, decided

May 14, 1973, to effect that differential treatment accorded male and
female members of uniformed services with regard to dependents vio-
lates Constitution, and P.L. 93—64, enacted July 9, 1973, which deleted
from 37 U.S.C. 401 sentence causing differential treatment, regulations
relating to two types of family separation allowances authorized in 37
U.S.C. 427 should be changed to authorize family separation allowances
to female members for civilian husbands under same conditions as au-
thorized for civilian wives of male members, and for other dependents in
same manner as provided for male members with other dependents.
Since Frontiero case was original construction of constitutionality of 37
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General Accounting Office—Continued
Sex discrimination removed—Continued

U.S.C. 401 and 403, payments of family allowance may be made retro-
actively by services concerned, subject to Oct. 9, 1940 barring act, and
submission of doubtful claims to GAO 148

As Frontiero decision, decided May 14, 1973, in which Supreme Court
ruled on inequality between male and female military members with
regard to quarters allowances, was original construction of constitu-
tionality of 37 U.S.C. 401 and 403, decision is effective as to both active
and former members from effective date of statute, subject to barring
act of Oct. 9, 1940 (31 U.S.C. 71a). Documentation required from female
members to support their claims should be similar to that required of
male members under similar circumstances and should be sufficient to
reasonably establish member's entitlement to increased allowances.
Although claims for 10-year retroactive period may be processed by
services concerned, since filing claim in administrative office does not
meet requirements of barring act, claims about to expire should be
promptly submitted to GAO for recording, after which they wifi be re-
turned to service for payment, denial or referral back to GAO for adjudi-
cation. Doubtful claims should be transmitted to GAO for settlement - 148

Since act of July 9, 1973, P.L. 93—64, repealed provision of 37 U.S.C.
401 relating to proof of dependency by female member, quarters allow-
ance prescribed in 37 U.S.C. 501(b) for inclusion in computation of
male member's unused accrued leave that is payable at time of discharge,
may be allowed female members on basis they are entitled to same
treatment accorded male members who are not normally required to
establish that their wives or children are in fact dependent on them
for over one-half their support. Allowance may be paid retroactively by
service concerned, subject to Oct. 9, 1940 barring act, but claims about
to expire should be transmitted to GAO pursuant to Title 4, GAO 7,
asshoulddoubtfulclaims 148

Under ruling in Frontiero v. United States, 411 U.S. 677 (1973), that
certain portions of 37 U.S.C. 401 and 403, the statutory provisions
that govern basic allowance for quarters (BAQ) entitlement, are uncon-
stitutional, Dept. of Defense may not deny BAQ payments to current
or former female service members who otherwise qualify for BAQ pay-
ments for periods antedating Sept. 13, 1973, issuance date of revised
DOD instructions. However, claims which ac 'ied more than 10 years
prior to receipt in GAO are barred from consideration by act of Oct. 9,
1940, 31 U.S.C. 71a 539

Transportation
Set-off reclaims

Right to recover erroneous payment made to carrier for a trans-
portation service claimed to have been performed for the U.S., but
which in fact had not been performed for U.S., is not subject to time
limitation in 49 U.S.C. 66; after review and reconsideration, prior
decision affirmed 866
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STATUTORY CONSTRUCTION
Conflicting provisions

Rule
Where Foreign Assistance Act of 1973 earmarked $18 million for

UNICEF while appropriation act earmarked only $15 mfflion, the
lesser figure is controlling, since from legislative histories it appears
that in authorizing funding at higher level Congress did not intend to
reduce funding of other international organizations and that lesser
amount in appropriation act, representing the latest expression of
Congress, was intended to constitute both maximum and minimum
amount available for UNICEF ...
Legislative history, title, etc.

Examination by General Accounting Office
While language contained in Agriculture-Environmental and Con-

sumer Protection Appropriation Act, 1974, that "loans may be insured,
or made to be sold and insured '' * as follows: ' operating loans,
$350,000,000 * * *" would, standing alone, normally be construed as
binding upon the Agriculture Dept. and establishing a limit upon amount
of loans, legislative history indicates that amount specified was not
intended to be a limitation ....

Legislative intent
Although sec. 8 of act of December 16, 1967, Pub. L. 90—207, 81 Stat.

654, provided for automatic increases in military basic pay based oii
percentage applied to "regular compensation" which includes sub-
sistence allowance, neither that law nor any other law specifically
or impliedly repealed provisions of 37 U.S.C. 402(b) which require that
basic allowance for subsistence for enlisted members who are on leave,
or are otherwise authorized to mess separately, shall be equal to cost of
the ration as determined by Secretary of Defense, and adjustments made
in such allowance are proper

Foreign Assistance Act of 1973
Effective date

Enactment date v. current fiscal year
Provision in Foreign Assistance Act of 1973 which amends earlier

statute which permitted specified amount of excess defense items
(domestic and foreign generated) to be furnished to foreign countries
without charge to MAP funds so as to, in effect, require domestic excess
defense items to be charged to MAP funds, is applicable on and after
July 1, 1973, even though amendment was enacted subsequent thi reto
since latter act provides authorizations of funds for current fiscal year,
provision contains the words "during each fiscal year," and such effective
date appears consistent with legislative history of such provision and
manner in which it had been applied in prior fiscal years 97

Night differential hours
Provisions of 5 U.S.C. 5343(f), as added by Pub. L. 92—392, state that

shift differential is payable when prevailing rate employee works major-
ity of hours during certain hours of the day. Under that language, em-
ployee may be paid differential only when 5 or more hours of his regularly
scheduled 8-hour shift occur during the hours specified since phrase
"majority of hours" must be given its obvious meaning—a number of
whole hours greater than one-half ... 81
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STATUTORY CONSTRUCTION—Continued Page
Strict construction

Defeat purpose of act
Private lending institutions participating with SBA in making loans to

assist public or private organizations operated for benefit of handicapped
or to assist handicapped individuals in establishing, acquiring, or
operating small business concern pursuant to sec. 7(g) of Small Business
Act are not restricted to 3 per centum per annum interest rate pre-
scribed by sec. 7(g) (2) of act, for to apply language of see. 7(g) (2)
literally would defeat purpose of act. Therefore SBA may approve
interest rate which is "legal and reasonable" on participation loans
made by lending institutions under sec. 7(g), even though SBA on its
direct or participation loans is restricted to prescribed 3 percent interest
rate. However, at opportune time SBA should seek appropriate legisla-
tive revision of language in question 422

STORAGE -

Household effects
Commercial storage

Truck rental in lieu
Employee who incident to moving his household goods to his first duty

station rents van in lieu of storing goods in warehouse may be reimbursed
expenses incurred up to maximum amount authorized by GSA Com-
muted Rate Schedule if he can produce documentation that meets
requirements for temporary storage; that is, a receipted copy of a
warehouse or other bill for storage costs which shows storage dates,
storage location, and actual weight of household goods stored 513

SUBSISTENCE
Per diem

Actual expenses
Indian Arts And Crafts Board members

Although Pub. L. 87—23 provides that members of Indian Arts and
Crafts Board are entitled to per diem in lieu of subsistence they may be
paid travel expenses on an actual expense basis when circumstances
warrant such payment since they are also authorized same travel
allowances as those for other employees serving the Federal Govt.
without pay and those employees may be paid on an actual expense
basis 893

Delays
To avoid travel after duty hours

Two Navy employees remained at temporary duty station on Sunday,
after completing assignment on Saturday, in order to perform return
travel during regular workweek. Each was charged 8 hours leave and
denied per diem in connection with the deferred travel. Navy may
comply with arbitration award directing restoration of leave and pay-
ment of per diem since per diem costs for less than 2 days are considered
reasonable for compliance with travel policy expressed at 5 U.S.C.
6101(b) (2) and Navy is, thus, not precluded under E.O. 11491, sec. 12,
by applicable law or regulations, from accepting such award 882
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Headquarters
Prohibition against payment

Employee who incident to being assigned temporary duty as escort
to accompnay group of National Education Assn. representatives on
tour of Indian reservations stayed in hotel at his headquarters, Sante
Fe, N.M., with the group, may not be allowed per diem since pursuant
since pursuant to par. 6.6(a) of Standardized Government Travel Regs.
(SGTR) payment of per diem is precluded when employee performs
temporary duty within confines of his permanent duty station. But, for
for hotel stay in Albuquerque, N.M., located 15 miles from employee's
residence, determination may be made to allow per diem, subject to
direction and caution contained in par. 6.3(a) of SGTR, as no provision
of law or SGTR precludes payment of per diem to an employee in an
authorised travel status simply because he is assigned at a place which
happens to be his home - . 45

Military personnel
Headquarters

Permanent or temporary
Military officer transferred under permanent change of station ordcr

from overseas to Fort Benjamin Harrison for separation who moved
dependents to new duty station where they resided in rented off-base
housing until his discharge is not entitled to travel expenses and dis-
location allowance for dependents since the Fort at no time was officer's
permanent duty station, notwithstanding his transfer was deemed
permanent change of station and he was reassigned to serve as executive
officer, and member on temporary duty while at the Fort is entitled only
to per diem for 90 days he was at the Fort. Whether duty assignment is
permanent or temporary is determined by considering orders, and
character, purpose, and duration of assignment, and officer's ordera
evidencing dctachmen from overseas duty for separation, permanrri
change of station orders and interim assignment as executive officer
did not change character of separation transfer - - 4

Reserve Officers' Training Corps
Recruiting duties

Cadet in ROTC at University of Detroit who under invitational
orders performed recruiting duties at two Detroit high schools—matter
of 2 hours and 3 hours duty on separate days—and returned each time
to University is not entitled to per diem allowance, having used Govt.
transportation and not having incurred any additional subsistence ex-
penses. ROTC cadets have no military status nor are they Govt. era-
ployees, and unless utilized as consuitants or experts, they are con-
sidered persons serving without pay and such person under 5 U.S.C.
5703(c) may be allowed transportation expenses and per diem only
while en route and at his place of service or employment away from home
or regular place of business. However, since cadet at University of
Detroit incurred no additional subsistence expenses incident to re-
cruiting duties he is not considered to have been in travel status within
meaning of 5 U.S.C. 5703(c) 14
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Military personnel—Continued
Reserve Officers' Training Corps

Travel allowance
Paragraph M6005 of JTR may not be revised to authorize per diem

allowances for members of, and applicants for, Senior Reserve Officers'
Training Corps to same extent as prescribed for cadets and midshipmen
appointed under 10 U.S.C. 2107, in absence of specific statutory au-
thority for such allowance in 10 U.S.C. 2109 for members not appointed
under 10 U.S.C. 2107 957

Members of, and applicants for, Senior Reserve Officers' Training
Corps may not be authorized per diem under par. M6001 of JTR by
virtue of enlisted status in Reserve component, since requirement that
such members enlist in Reserve component is for purpose of securing
involuntary active military service as enlisted member if student fails to
complete course of instruction or refuses to accept appointment as
commissioned officer with its obligated service and these members do
not attend drills or perform duty other than that prescribed in 10
U.S.C. 2109, which specifically provides travel allowances incident
thereto 957

Temporary duty
Near home of record

Reservists ordered to active duty training at permanent duty stations
away from their homes or places from which ordered to active duty for
periods of either less or more than 20 weeks who subsequently are re—
quired to perform temporary duty assignments away from permanent
stations in areas where their homes or places from which they are
ordered to active duty are located, arc entitled to per diem under ap-
plicable provisions of Part E, Ch. 4 of Joint Travel Regs. since members
having departed their permanent duty stations are in travel status, and
fact that additional expenses are not incurred at temporary duty location
does not preclude payment of per diem, as "per diem" is commutation
of expenses and is payable without regard to whether expenses it is
designed to reimburse are actually incurred 484

"Unit of Choice" recruiter
While initial orders of member of uniformed services assigning him to

duty as "Unit of Choice" recruiter away from his permanent station
did not specify "temporary duty," subsequent orders continuing the
duty did and, therefore, member is considered to have been in temporary
duty status for entire period in which he performed as "Unit of Choice"
recruiter and to be entitled to travel and per diem allowances for entire
period of recruiter duty, and member having been reimbursed at lesser
per diem rate than prescribed in par. M4205—1 of Joint Travel Regs.
without authority of Secretary concerned as required by par. M4205—7,
JTR, is entitled to per diem provided for temporary duty 454

Training duty periods
Entitlement to per diem

Reserve Marine officer detached from duty upon completion of basic
training at Quantico and ordered to report for temporary duty on Apr. 15,
1970, at Camp Lejeune for 8 weeks of instruction, then to be attached to
designated division at camp, whose orders were amended Apr. 9, 1970,



1284 INDEX DIGEST

SUBSISTENCE—Continued page
Per diem—Continued

Military personnel—Continued
Training duty periods—Continued

Entitlement to per diem-—Continued
to change his permanent duty station upon completion of temporary
duty from Camp Lejeune to Okinawa were not received by him until
Apr. 27, 1970, is entitled to per diem for entire period of temporary
duty—-Apr. 16 through June 4—since his entitlement to per diem
became tixed upon issuance of amendatory order on Apr. 9, 1970, chang-
ing his permanent duty station, and since he was in temporary duty
status while at Camp Lejeune, it is immaterial that he was not timely
notified of amendatory order as he fully complied with basic order, as
amended 7S

Excess of 20 weeks
Chief warrant officer, member of R.I. National Guard, who under

permanent change of station orders attended fulltime training duty in
Warrant Officer Auto Repair Course at Army Ordance Center and School
for period in excess of 20 weeks, although usual period of instruction is
less than 20 weeks, because no instruction was provided during
Christmas holiday period, and other military personnel who were
students—some members of Army, National Guard and U.S. Army
Reserve—similarly situated are entitled to per diem allowance, not-
withstanding receipt of permanent change of station orders, as both
officer and students were in fact in temporary duty status since actual
course of instruction was less than 20 weeks duration and active duty
status during holiday period was merely incidental to course of instruction
and did not serve to extend period of instruction - - 21S

Temporary duty
At permanent post

Employee who incident to being assigned temporary duty as escort
to accompany group of National Education Assn. representatives on
tour of Indian reservations stayed in hotel at his headquarters,
Saute Fe, N.M., with the group, may not be allowed per diem since
pursuant to par. 6.6(a) of Standardized Government Travel Regs.
(SGTR) payment of per diem is precluded when employee performs
temporary duty within confincs of his permanent duty station. But,
for hotel stay in Albuquerque, N.M., located 15 miles from employee's
residence, determination may be made to allow per diem, subject to
direction and caution contained in par. 6.3(a) of SGTR, as no provision
of law or SGTR precludes payment of per diem to an employee in an
authorized travel status simply because he is assigned at a place which
happens to be his home 45

Intergovernmental Personnel Act assignments
Tnder Intergovernmental Personnel Act of 1970 (5 U.S.C. 337 1—3376),

Federal employees temporarily assigned to State and local governments
and institutions of higher education are not entitled to both per diem
and change of station allowances for same assignment, even though
5 U.S.C. 3375 permits payment of both benefits associated with prema-
flout change of station and those normally associated with temporary
duty status, since nothing in statute or its legislative history suggests
both types of benefits may 1)0 paid incident to same assignment. There-
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fore, on basis of interpretation of similar provisions in Government
Employees Training Act, agency should determine, taking cost to Govt.
into consideration, whether to authorize permanent change of station
allowances or per diem in lieu of subsistence under 5 U.S.C. Oh. 57,
subch. I to employees on intergovernmental assignment 81

Military personnel. (See SUBSISTENCE, Per diem, Military per-
sonnel, Temporary duty)

New employee prior to reporting to first duty station
Resident of Syracuse, N.Y., who at time of hire by Internal Revenue

Service was assigned 30 days temporary training duty in Philadelphia,
Pa., thus preventing him from establishing residence at designated
official station at Newburgh, N.Y., is entitled incident to his voluntary
return to Syracuse over 4 weekends to have Syracuse considered as
residence for purpose of sec. 6.5c., 0MB Cir. A—7, and to be reimbursed
in amount that will not exceed per diem and other expenses that would
have been allowed had he remained at temporary duty station, but
inasmuch as employee was not in subsistence status on weekends,
8 nights involved should not be included in average lodging cost
comparison 313

SUBSISTENCE ALLOWANCE
Military personnel

Increase
Public Law 90—207

Although sec. 8 of act of December 16, 1967, Pub. L. 90—207, 81 Stat.
654, provided for automatic increases in military basic pay based on
percentage applied to "regular compensation" which includes subsis-
tence allowance, neither that law nor any other law specifically or im-
pliedly repealed provisions of 37 U.S.C. 402(b) which require that basic
allowance for subsistence for enlisted members who are on leave, or are
otherwise authorized to mess separately, shall be equal to cost of the
ration as determined by Secretary of Defense, and adjustments made in
such allowance are proper 853

SURPLUS PROPERTY (See PROPERTY, Public, Surplus)
TAXES

Guam taxation of Federal Government
Constitutionality
Payment for overtime services provided by Guam customs and quaran-

tine officers at Andersen AFB, Guam, on 24-hour, 7-days-a-week rotat-
ing basis to accommodate incoming foreign traffic, plus overhead sur-
charge, which is claimed by Territory of Guam, pursuant to P.L. 9—47
that imposes basic charge equivalent to hourly wage rate of officer
performing service, plus administrative surcharge of 25 percent, on "all
air and sea carriers and other persons" may be paid, irrespective of laws
and regulations enforced by officers as Federal agencies are subject as
other carriers to charges imposed for overtime Federal customs inspec-
tions under 19 U.S.C. 267, to extent that their operations are subject to
customs inspections generally. However, determination should be made
that surcharge is reasonable and does not constitute an unconstitutional
tax upon U.S. Government 173
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State

Government immunity
Rule

Reimbursement by GSA to St. Louis Community Fire Protection
District (CFPD) and other separate district and local fire departments
for supplemental expenses incurred due to equipment losses and payroll
costs for personnel called to duty to respond to fire at Military Personnel
Records Center is not authorized since Center is located within area
covered by St. Louis CFPD, which as political '.bdivision under Mis-
souri law has statutory duty to render fire fighting services without cost,
duty that extends to property of U.S. in view of Govt.'s sovereign
immunity from taxation. Although Record Center lay outide boundaries
of surrounding district and local fire departments, and GSA has author-
ity to contract for their services, their obligation to respond to Center
fire arose out of mutual agreements with CFPD.... ...... 411

Tax clause in contract effect
Room rental transient tax included pursuant to sec. 84—33 of Mont-

gomery Co. (Maryland) Code in invoices for housing and subsistence
furnished under contract to outpatient participants in NIh Leukemia
Program may not be certified for payment, even though Govt. is not
exempt from tax on theory of sovereign immunity since relationship
between Govt. and transienta created under contract is insufficient to
effectuate shift in burden of tax directly to Govt. in view of fact all
applicable Federal, State, and local taxes and duties were included in
contract; price. however, future contracts for sleeping accommodations
in Montgomery Co. may provide for Govt. to pay transient tax applicable
to individuals furnished housing and subsistence as beneficiaries_ ..- .. ... El

TELEPHONES
Army barracks

Public and private use
Prohibition in 31 U.S.C. 679 that appropriated monies shall not be

expended for telephone services in private residence or apartment, except
for long-distance calls on public business, reflects general policy against
furnishing telephone service at Govt. expense for personal benefit of
emploveas and is not intended to apply to Govt-owned facility that is
not set aside for exclusive personal use and where sufficient official use
for telephone exists, such as in Army barracks. Therefore, local-service
telephone may be installed and operated at Govt.. expense in Army bar-
racks, notwithstanding availability of telephones for personal use with-
out moans of apportioning costs between official and personal calls since
telephone availability will improve soldier morale, and operation and
maintenance appropriation, Army, is available for welfare and recreation
ofmilitarypersonnel -
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TIMBER SALES page
Contracts

Surveys
Cost recovery

Proposal that Forest Service timber sale contracts require timber sale
purchasers to make property line surveys to establish boundaries of sale,
with cost thereof to be recovered through reduced sales prices, which
costs heretofore have been paid from appropriated funds, would, in effect,
improperly augment appropriated funds by use of timber sale receipts and
would be contrary to intent of 16 U.S.C. 500 which provides for pay-
ment to States of 25 percent of national forest receipts derived from sales
oftimberwithinStateboundaries 872

TIME
Standard advanced to daylight saving

Compensation effect
Employee on 8 hour regular shift of duty, which included 2 a.m. on

last Sunday in Apr. when standard time was advanced 1 hour to daylight
saving time (15 U.S.C. 260a(a)), who was placed on annual leave for 1
hour so 1 hour of pay would not be lost may not be paid Sunday premium
pay for 1 hour of annual leave since 5 U.S.C. 5546 does not authorize
premium pay for leave status during any part of regularly scheduled
tour of duty on Sunday. However, night differential prescribed by 5
U.S.C. 5545(a) is payable for paid leave period that is less than 8 hours,
including both night and day hours, and it is sufficient to only note on
time and attendance report fact leave was attributable to time change.
Thus an employee who works 12 midnight to 8 a.m. shift on Sunday
when time is advanced will be placed on annual leave for 1 hour and
receive night differential for 6 hours including hour of annual leave 292

TORTS
Claims under Federal Tort Claims Act

Private property damage, etc.
Scope of employment

A part-time, Schedule A, employee of U.S. Dept. of Commerce em-
ployed as Field Supervisor on .WAE basis who, involved in automobile
accident while operating privately owned vehicle on official business,
was charged with failure to obey stop sign and given summons to appear
in court is entitled to payment for her time and mileage expenses from
her home in Camden, N.J., to New Castle, Del., and return, incident to
court appearances since Federal Govt. under "Federal Tort Claims
Act" is party potentially liable for damages sustained by defendent due
to negligent operation of motor vehicle by employee within scope of her
employment and, consequently, appearance of employee at judicial
proceeding to which she was summoned may be regarded as performance
of official duty within meaning of 5 U.S.C. 6322(b) (2) 214
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TRAILER ALLOWANCES pege
Military personnel

"Cents a mile" rate
Mileage computation

Where member of uniformed services is entitled under provisions of
37 U.S.C. 409 to movement of housetrailer between two points not
connected by highway the distance for purpose of "cents a mile" pro
vision of sec. 709 may be computed by means other than highway
mileage provided in par. M10007, Joint Travel Regs. Commercial
shipment of trailer may be authorized, payment being limited to 74
cents per mile for official distance computed without reference to
highway mileage .... 760

TRANSPORTATION
Additional costs

Parking penalty
Disallowed

Disallowance of claims presented by motor carrier for improper
packing charges under Rule 687 of National Motor Freight Classifica-
tion relating to shipments known to be classified materials transported
under control of Armed Forces Courier Service is sustained where only
evidence relating to manner of packing is inference drawn from fact
that GBL contained no description of packing and where motor carrier
is estopped from asserting that shipments were improperly packed
because it had knowledge of the security packing .. .. - .. .. 784
Automobiles

Ferry transportation
Constitutes transoceanic travel

Since there is no highway system in Goose Bay area, Canada, over
which member could drive his automobile to new U.S. duty station
without using long distance ferries—Goose AFB to Lewisporte, New-
foundland, overland to Port-aux-Basques, then by ferry to Sydney,
Nova Scotia—pars. M4159—3 and M7003—3c of JTR, pursuant to 37
U.S.C. 404 and 406, may be changed to treat long distance ferry trans-
portation as transoceanic travel, thus necessitating amending distance
tables used in computing mileage between AFB and bases on island
portion of Newfoundland and continental U.S. duty stations to elimi-
nate mileage over ferry routes. Furthermore, under 10 U.S.C. 2634 (a),
Canadian Pacific Railroad ferries may be used in absence of availability
of American vessels, and if member must arrange for vehicle trans-
portation, travel orders should authorize arrangement and his reim-
bursement voucher attest to nonavailabiity of U.S-registered vessels.. 131
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TRANSPORTATION—Continued page
Automoblles-.--Contlnued

Military personnel—Continued
Long-term leased vehicles

No authority for shipment
Member with motor vehicle under long-term lease is not entitled to

shipment of leased vehicle overseas at Govt. expense since 10 U.S.C.
2634 and para. M11000—1, JTR, provide vehicle must be owned by
member, and long-term lease is bailment agreement in which lessee is
given possession, but lessor retains ownership 924
Bills of lading

Commercial converted to Government
Failure to convert

Right to recover erroneous payment made to carrier for a trans-
portation service claimed to have been performed for the U.S., but
which in fact had not been performed for U.S., is not subject to time
limitation in 49 U.S.C. 66; after review and reconsideration, prior
decision affirmed 866

Description
Presumption of correctness

Presumption of correctness of bill of lading description of article is
rebutted by administrative report supported by carrier's descriptive
inventory lists 868

Notations
Evidential value

Where carrier's section 22 tender for special vehicle services requires
service to be ordered by shipper and that shipping documents be marked
to so indicate and the administrative office advises the services were
not ordered, carrier is not entitled to special charges notwithstanding
shipping documents were properly marked. Modified by 53 Comp.
Gen. 868 603

Exclusive use service
When a shipper orders special service provided in carrier's section 22

tender, issued pursuant to 49 U.S.C. 22 and 317(b), which covers
electronic equipment and instruments, and annotations on shipping
document are in compliance with provisions of tender and are not
disputed by administrative report, constructive weight of space of each
vehicle ordered or used is proper basis for computing carrier's charges.
Furthermore, under tender should each vehicle be loaded to the full
visible capacity of vehicle, even if shipper failed to annotate Govt.
Bill of Lading or did not intend to request special service, carrier would
be entitled to charges based on constructive weight 628
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TRANSPORTATION—Continued
Boats

Components and accessories
1)efinition of term "household goods" contained in par. M8000—2 of

JTR, promulgated under authority in 37 U.s.c. 406 (b), may not be
revised to enlarge term to include boat components, such as outboard
motors, seat cushions, life jackets, and other boat gear, as acceptable
items for shipment as household goods. Notwithstanding lack of pro-
ciseness of term "household goods," term in its ordinary and usual
usage is generally understood as referring to furniture and furnishings
or equipment—articles of permanent nature—used in and about place
of residence for comfort and accommodation of members of family,
and term is not viewed as encompassing such items as boats, airplanes,
and houisetrailers .. 159
Carriers

Common. (See CARRIERS, Common)
Dependents

Military personnel
Advance travel of dependents

Amendment or revocation of orders
Officer of uniformed services whose dependents traveled to selected

retirement home prior to issuance of retirement orders that were canceled
at his request prior to effective date, and then traveled to officer's new
permanent duty station located in corporate limits of his old station i
entitled to monetary allowance for 1)0th mOVeS. When orders that
direct permanent change of station, including orders directing release
from active duty or retirement, are canceled or modified before their
effective date for convenience of Govt. and/or in circumstances over
which member has no control, benefits prescribed by 37 L.S.C. 406a
accrue, and fact the officer withdrew retirement request is immaterial
since Govt. was under no obligation to accept request and apparentiy
did so rrnari1y for convenience of Govt..

Divorce, etc., prior to eniployee'a eligibility
No objection is raised to proposed amendment to Vol. 1 of JT1I

which would permit return travel to U.S. of dependents of members
of imiforined services stationed overseas who traveled overseas as
dependents hut ceased to be dependents because of divorce or annul-
ment of marriage prior to date member became eligible for their return
traveL Such amendment is similar to that concurred in for Foreign
Affairs Manual in 52 comp. Gen. 246 -

Change of station status
Member's separation

Military officer transferred under permanent change of station orders
from overseas to Fort Benjamin Harrison for separation who moved
dependents to new duty station where they resided in rented off-base
housing until his discharge is not entitled to travel expenses and dis-
location allowance for dependents since the Fort at no time was officer's
permanent duty station, notwithstanding his transfer was deemed
permanent change of station and he was reassigned to serve as executive
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TRANSPORTATION—Continued Page
Dependents—Continued

Military personnel—Continued
Change of station status—Continued

Member's separation—Continued
officer, and member on temporary duty while at the Fort is entitled
only to per diem for 90 days he was at the Fort. Whether duty assign-
ment is permanent or temporary is determined by considering orders,
and character, purpose, and duration of assignment; and officer's orders
evidencing detachment from overseas duty for separation, permanent
change of station orders and interim assignment as executive officer
did not change character of separation transfer 44

Dependents delayed travel
Member transferred twice

Since dependents of member of uniformed services did not exercise
right to Govt. transporation when member was transferred from his
old permanent duty station in Hawaii to new permanent duty station
in Tex., upon member's permissive transfer to subsequent permanent
station in Calif., although par. M7055, Joint Travel Regs. (JTR), is
not for application, dependents may be afforded transportation at Govt.
expense from Hawaii to Calif. for distance that does not exceed distance
from Hawaii to Tex. However, member is not entitled, pursuant to par.
M7000—13, JTR, to Govt. transportation for dependent who subsequent
to permanent change of station from hawaii to Tex. traveled to Fla. to
attend school and for health and welfare reasons, in absence of indication
that travel was for purpose of establishing residence not of temporary
nature 667

Dislocation allowance
Marital status disruption

Where at time of member's permanent change of station, divorce
action against member's wife was pending in the court, and child was
in legal custody of wife under temporary court order, member is entitled
to dislocation allowance pursuant to 37 U.S.C. 407, as "member without
dependents" as defined by par. M9001--2, Vol. 1, Joint Travel Regs.
(JTR), since he would not be entitled to travel expenses of his dependents
for purpose of changing their place of residence under par. M7000—12,
Vol. 1, JTR (now item 13), and he was not assigned Govt. quarters.. -- - 787

Husband and wife both members of the uniformed services
Fact that spouse of Army major who was transferred effective June 12,

1972, from Palo Alto to Fort Sill is an Army nurse does not deprive
major to entitlement for dependent travel allowance since par. M7000 of
JTR which prohibits reimbursemen for travel of dependent who is
member of uniformed services on active duty on effective date of spouse's
station change, and for travel of dependents receiving any other type of
travel allowance from Govt. in their own right, is not for application as
major's wife traveled from Palo Alto to Fort Sill during period that she
was in an excess leave status between graduating from Stanford Univ.
on June 11, 1972, and reporting to Fort Sam houston on July 12, 1972, to

54-361 0 73 - 28
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TRANSPORTATION—Continued Page
Dependents—Continued

Military personnel—Continued
Husband and wife both members of the uniformed services—Con.

attend Army Nurse Officer Basic Course, period during which she was
not entitled in her own right to basic pay and allowances prescribed by
37U.S.C.2O4foractiveduty ... 280

Release from active duty
Payment basis

Entitlement to expenses incurred for travel of Navy member's wife
who accompanied him via commercial air from his overseas station in
Hawaii, where his orders made no provision for her travel and author-
ized him to proceed to Brooklyn, N.Y. Naval Station for separation to
his home of record, Niagara Falls, N.Y., depends on whether her presence
overseas was command sponsored. If so, reimbursement may be made
for cost of Govt. air from Hickam AFB to Travis AFB, the initially
contemplated debarkation point, and for mileage from Hawaii residence
to Hickam AFB, and from Travis AFB to home of record. If not com-
mand sponsored, there is no entitlement to overseas transportation at
Govt. expense and transportation within continental U.S. is limited in
view of par. M7003—3b (3), JTR, to monetary allowance for distance
between New York, N.Y., aerial port of debarkation, and Niagara
Falls ..

Overseas employees
Advance travel of dependents

Divorce, etc., prior to employee's eligibility
While principles in 52 Comp. Gen. 246, wherein the Comptroller

General had no objection to proposed amendment to Foreign Service
Travel Regs. permitting Govt. payment of return travel of employee's
dependents, who traveled at Govt. expense to overseas posts of duty,
although they were no longer dependents as of date employee was eli-
gible for return travel because of divorce or annulment, would apply to
dependents of all overseas employees, Vol. 2 of Joint Travel Regs. may
not be amended to provide for such travel for former spouse since statu-
tory regulations in the Federal Travel Regs. do not provide for such
payment
Household effects

Damage, loss, etc. (See PROPERTY, Private, Damage, loss, etc.)
Delivery

Attempted first delivery
Supplemental billing for alleged attempted first delivery of employee's

household effects, where alleged advance notice of Consignee's inability
to accept delivery as originally scheduled is not rebutted by record that
does not suggest telephonic cancellation of original delivery date was
inadequate or not in compliance with any tariff provision relating to
formal requisites of notice, may not be certified for payment. Further-
more, hold-up delivery message left with employee of transfer anl storage
concern presenting supplemental billing is imputed to concern, and also
no Govt. agent was at fault; no notice of attempted delivery, as required
by bill of lading, was left at designated place of delivery; no inquiry was
made as to when redelivery should be made, and no request was made
for further instructions 127
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TRANSPORTATION—Continued Page
Household effects—Continued

Limitation on definition of term
Definition of term "household goods" contained in par. M8000—2 of

JTR, promulgated under authority in 37 U.S.C. 406(b), may not be
revised to enlarge term to include boat components, such as outboard
motors, seat cushions, life jackets, and other boat gear, as acceptable
items for shipment as household goods. Notwithstanding lack of pre-
ciseness of term "household goods," term in its ordinary and usual usage
is generally understood as referring to furniture and furnishings or equip-
ment—articles of permanent nature—used in and about place of residence
for comfort and accommodation of members of family, and term is not
viewed as encompassing such items as boats, a.irplanes, a.nd house-
trailers 159

Military personnel
Trailer allowances. (See TRAILER ALLOWANCES, Military per-

sonnel)
Military personnel

Release from active duty
Rights

Members of uniformed services who, on termination of active service
otherwise qualify for travel and transportation to home of record or place
of entry on active duty under 37 U.S.C. 404(a) and 406(a), are to be
afforded such entitlements regardless of denial of travel and transporta-
tion to home of selection under 37 U.S.C. 404(c) and 406(g), in absence
of statutory requirement that denial of travel and transportation to
home of record or place of entry on active duty be made in such
circumstances 963
Rates

Classification
Packing requirements

Disallowance of claims presented by motor carrier for improper
packing charges under Rule 687 of National Motor Freight CIassifica.
tion relating to shipments known to be classified materials transported
under control of Armed Forces Courier Service is sustained where only
evidence relating to manner of packing is inference drawn from fact
that GBL contained no description of packing and where motor carrier
is estopped from asserting that shipments were improperly packed
because it had knowledge of the security packing 784

Exclusive use of vehicle
Constructive weight basis

Constructive weight of vehicles used is proper basis for charges under
carrier's tender when vehicles are fully loaded, even though special
service is not ordered. 53 Comp. Gen. 603, modified in part 868

Released value quotations
Acceptance

Lower rates in carrier's sec. 22 rate tender covering office equipment
apply, and valuation charges provided in governing tender are not
assessable where shipments moved on commercial bills of lading marked
for conversion to Govt. bills of lading (GBL), since shipments are
deemed released to value not exceeding 60 cents per pound per article
under terms of governing tender and Condition 5 of GBL selects lower
rates in absence of tender requirement for declaration of value 868
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TRANSPORTATION—Continued Page
Rates—Continued

Section 22 quotations
Effective date for bid evaluation purposes

For purpose of using carriers' "section 22" tenders in evaluation of
bids under solicitation for field desks, there is no provision in ASPR for
evaluating carriers' responsibility or likelihood that preferential "sec-
tion 22" tenders offered to Govt. by carriers will still exist on date of
shipment. However, since "section 22" tenders are continuing unilateral
offers which may be withdrawn by carrier in accordance with terms of
particular tender, even though there is no assurance of continued exist-
ence of tender, contracting agency need not determine in evaluating
bids that these rates will exist on date of shipment, so long as they are
in effect or are to become effective prior to date of expected shipment
and are on ifie or published as provided in ASPR 19—301.l(a) .. 443

Exc1usive vehicle use shipments
Where carrier's section 22 tender for special vehicle services requires

service to be ordered by shipper and that shipping documents be marked
to so indicate and the administrative office advises the services were
not ordered, carrier is not entitled to special charges notwithstanding
shipping documents were properly marked. Modified by 53 Comp.
Gen.868 -..--.. 603

When a shipper orders special service provided in carrier's section 22
tender, issued pursuant to 49 U.S.C. 22 and 317(b), which covers
electronic equipment and instruments, and annotations on shipping
document are in compliance with provisions of tender and are not
disputed by administrative report, constructive weight of space of
each vehicle ordered or used is proper basis for computing carrier's
charges. Furthermore, under tender should each vehicle be loaded to
the full visible capacity of vehicle, even if shipper failed to annotate
Govt. Bill of Lading or did not intend to request special service, carrier
would be entitled to charges based on constructive weight 628

"Freight, all kinds"
Deduction by Govt. of full value of goods damaged in transit., and

subsequent denial of claim for amount deducted by GAO, is sustained
where contract of carriage is complete and unequivocal on its face a
to the contracted rate, and where contracted rate was the only one
available to the Government ,...-..-......-...... 747

Tender applicable
Shipments due to military activities closing

Carrier's section 22 tender covering office furniture, files and equip-
ment is not applicable on shipments of BOQ furnishings and equip-
ment, general commodities and household goods in connection with
closing of Floyd Bennett Air Field, but rather for application is tender
that covers household goods since shipments of establishment moving
from one location to another meets the ICC definition of household
goods

Utilization
Contention that preferential "section 22" rates tendered by carriers

regulated by ICC to Govt. cannot be used in computing transportation
costs for evaluation of f.o.b. origin bids to furnish field desks, since clause
in ASPR 7—103.25 was not included in IFB, is not valid because wording
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Section 22 quotations—Continued
Utilization—Continued

of clause appears verbatim in invitation. Moreover, ASPR 19—217.1(a),
which protestant views as requiring inclusion of clause, only requires
inclusion if contractor may be required by Govt. to ship desks under
prepaid commercial bills of lading 443
Remains

Death of employee other than on temporary duty
Cost of transporting remains of deceased Forest Service employee

from Juneau, Alaska, where employee had completed agreed tour of
duty, to Missoula, Mont., may not be reimbursed to decedent's widow
in absence of specific authority for Govt. to assume expense. Since
deceased employee had completed tour of duty 5 U.S.C. 5742(b)(1),
authorizing Govt. to defray expense of preparing and transporting
remains of civilian employees who die while in travel status, has no
application, and furthermore, authority in sees. 1 or 7 of Administrative
Expenses Act of 1946, which prescribes travel and transportation ex-
penses in connection with transfer to and from duty station outside
continental limits of U.S., and see. 1.lld of 0MB Cir. No. A—56, which
provides for return travel and transportation of employees serving
under agreements has application only to living individuals 120
Vessels

Foreign
American vessel availability

Automobiles, household effects, etc.
Since there is no highway system in Goose Bay area, Canada, over

which member could drive his automobile to new U.S. duty station
without using long distance ferries——Goose AFB to Lewisporte, New-
foundland, overland to Port-aux-Basques, then by ferry to Sydney,
Nova Scotia—pars. M4159—3 and M7003 -3c of JTR, pursuant to 37
U.S.C. 404 and 406, may be changed to treat long distance ferry trans-
portation as transoceanic travel, thus necessitating amending distance
tables used in computing mileage between AFB and bases on island
portion of Newfoundland and continental U.S. duty stations to eliminate
mileage over ferry routes. Furthermore, under 10 U.S.C. 2634(a),
Canadian Pacific Railroad ferries may be used in absence of availability
of American vessels, and if member must arrange for vehicle transporta-
tion, travel orders should authorize arrangement and his reimbursement
voucher attest to nonavailability of U.S.-registercd vessels 131

TRAVEL ALLOWANCE
Military personnel

Husband and wife both members of the uniformed services
Fact that spouse of Army major who was transferred effective June 12,

1972, from Palo Alto to Fort Sill is an Army nurse does not deprive
major to entitlement for dependent travel allowance since par. M7000
of JTR which prohibits rcimbursment for travel of dependent who is
member of uniformed services on active duty on effective date of spouse's
station change, and for travel of dependents receiving any other type of
travel allowance from Govt. in their own right, is not for application as
major's wife traveled from Palo Alto to Fort Sill during period that she
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TRAVEL ALLOWANCE—Continued
Military personnel—Continued

Husband and wife both members of the uniformed service—Continued
was in an excess leave status between graduating from Stanford Univ. on
June 11, 1972, and reporting to Fort Sam Houston on July 12, 1972, to
attend Army Nurse Officer Basic Course, period during which she was
not entitled in her own right to basic pay and allowances prescribed
by 37 U.S.C. 204 for active duty

Reserve Officers' Training Corps
Per diem allowance

Paragraph M6005 of JTR may not be revised to authorize per diem
allowances for members of, and applicants for, Senior Reserve Officers'
Training Corps to same extent as prescribed for cadets and midshipmen
appointed under 10 U.S.C. 2107, in absence of spccific statutory authority
for such allowance in 10 U.S.C. 2109 for members not appointed under
1OU.S.C.2107 --.-•-- 957

Members of, and applicants for, Senior Reserve Officers' Training
Corps may not be authorized per diem under par. M6001 of JTR by
virtue of enlisted status in Reserve component, since requirement that
such members enlist in Reserve component is for purpose of securing
involuntary active military service as enlisted member if student fails
to complete course of instruction or refuses to accept appointment as
commissioned officer with its obligated service and these members do
not attend drills or perform duty other than that prescribed in 10 U.S.C.
2109, which specifically provides travel allowances incident thereto

Subsistence
Per diem. (See SUBSISTENCE, Per diem, Military personnel)

TRAVEL EXPENSES
Actual expenses

Reimbursement basis
Criteria

Administrative determination that criteria established by sec. 7 of
Standardized Government Travel Regs. and par. C8151—8154 of Joint
Travel Regs. providing for payment of actual expenses prescribed by
5 U.S.C. 5702 had not been satisfied and, therefore, employees on tempo-
rary duty in support of disaster recovery operations in areas damaged
by Hurricane Agnes in 1972 were not entitled to reimbursement on basis
of actual expenses is a determination that may not be set aside in
absence of evidence it was not made in accordance with governing law
and regulations, or that it was arbitrary or capricious. Authorization for
payment of actual expenses does not create entitlement to expenses since
approval was outside scope of official's authority and those dealing with
Govt. personnel are deemed to have notice of limitations on authority.. 11

WOC employees
Although Pub. L. 87—23 provides that members of Indian Arts and

Crafts Board are entitled to per diem in lieu of subsistence they may
be paid travel expense on an actual expense basis when circumstances
warrant such payment since they are also authorized same travel
allowances as those for other employees serving the Federal Govt.
without pay and those employees may be paid on an actual expense
basis 893
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TRAVEL EXPENSES—Continued Page
Circuitous routes

Personal convenience
Leave

Employee authorized to return from a temporary duty (TDY)
assignment via circuitous route for purpose of taking annual leave who
while on leave is notified to return to TDY point for additional duty
before returning to official station is entitled to reimbursement for
travel expenses and per diem relating to circuitous return travel com-
pleted prior to notification of additional duty, but travel expenses
should be reduced by excess costs that would have been incurred inci-
dent to proposed circuitous return. Furthermore, other costs such as
mileage and parking fees related to the indirect travel for leave purposes
are for disallowance 556
First duty station

Training duty prior to reporting
Notwithstanding newly appointed Internal Revenue Service em-

ployee was prevented from establishing residence at his designated
official station because of temporary training assignment, employee's
entitlement incident to travel to and from his temporary duty station
is limited to travel from official station to temporary station and return
under general rule an employee must bear expenses of travel to first
permanent duty station unless appointed to manpower shortage position
which entitles an employee to reimbursement under 5 U.S.C. 5723, and
Internal Revenue Service employee was not appointed to manpower
shortage position 313

Military personnel
Candidates for military academies

Rejected for admission
Candidate for admission to U.S. Air Force Academy who had in

Jan. 1973, medically qualified for pilot training but when he reported
to academy in July was not admitted because he was found medically
disqualified for condition that had existed from birth but which had been
overlooked during initial physical examination may be reimbursed cost
of traveling from home to academy and return, even though par.
M5000—1 of JTR prescribes reimbursement of travel expenses only to
those persons accepted by military academies, since candidate's rejection
was due to no fault on his part and, therefore, he should be granted
reimbursement under par. M5050—2, JTR, on basis Govt. owes him
same consideration that is extended to rejected applicants for enlist-
ment in Regular services or Reserve components 236

Dependents
Transportation. (See TRANSPORTATION, Dependents, Military

personnel)
Release from active duty

Rxpenses, generally
Military officer transferred under permanent change of station orders

from overseas to Fort Benjamin Harrison for separation who moved
dependents to new duty station where they resided in rented off-base
housing until his discharge is not entitled to travel expenses and dis-
location allowance for dependents since the Fort at no time was officer's
permanent duty station, notwithstanding his transfer was deemed perma-
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TRAVEL EXPENSES—Continued Page
Military personnel—Continued

Release from active duty—Continued
Expenses, generally—Continued

nent change of station and he was reassigned to serve as executive officer,
and member on temporary duty while at the Fort is entitled only to per
diem for 90 days he was at the Fort. Whether duty assignment is
permanent or temporary is determined by considering orders, and charac-
ter, purpose, and duration of assignment, and officer's orders evidencing
detachment from overseas duty for separation, permanent change of
station orders and interim assignment as executive officer did not change
character of separation transfer .... 44

Normal v. approved debarkation point
Navy member who incident to his separation reported to hickman

AFB, honolulu, Hawaii, and is authorized, at his request, to travel to
Brooklyn, N.Y. Naval Station, located near his home of record, Niagara
Falls. N.Y., for separation in lieu of Treasure Island, and who used
commercial air although directed to travel by Govt. aircraft, if available,
is considered to have terminated his overseas travel at Travis AFI3,
debarkation point for Treasure Island, and to be entitled to mileage
allowance pursuant to M4157(1)(c) and M4150-1, JTR, for distance
between Travis AFB and Treasure Island and then to his home of record,
but not to reimbursemeat for his overseas travel since he was directed to
use Govt. transportation, which was available at time he traveled.... lOu

Rights
Members of uniformed services who, on termination of active service

otherwise qualify for travel and transportation to home of record or
place of entry on active duty under 37 U.S.C. 404(a) and 406(a), are to
be afforded such entitlements regardless of denial of travel and transpor-
tation to home of selection under 37 U.S.C. 404(c) and 406(g), in absence
of statutory requirement that denial of travel and transportation to
home of record or place of entry on active duty be made in such circum-
stances ....
Official business

Compliance with court orders
A part-time, Schedule A, employee of U.S. Dept. of Commerce em-

ployed as Field Supervisor on WAE basis who, involved in automobile
accident while operating privately owned vehicle on official business, was
charged with failure to obey stop sign and given summons to appear in
court is entitled to payment for her time and mileage expenses from her
home in Camden, N.J., to New Castle, Del., and return, incident to
court appearances since Federal Govt. under "Federal Tort Claims Act"
is party potentially liable for damages sustained by defendent due to
negligent operation of motor vehicle by employee within scope of her
employment and, consequently, apperance of employee at judicial
proceeding to which she was summoned may be regarded as performance
of official duty within meaning of 5 U.S.C. 6322(b) (2) 214

Presidential appointees
National Credit Union Board

National Credit Union Board Presidential appointee whose appoint-
ment is subject to Senate confirmation may not be reimbursed expenses
incurred to travel to Washington to appear before Senate Banking
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Committee in connection with his confirmation unless Administrator of
National Credit Union Admin. determines appointee performed official
business such as conferences with oflicials of Administration that were of
substantial benefit to Administration and Administrator approves travel
performedbynominee 424
Overseas employees

Home leave
Time at or near residence

Substantial amount requirement
Civilian employee on home leave as provided by 5 U.S.C. 5728, who

spent 16 out of total of 61 days leave in U.S., his country of actual
residence, has met requirement in par. C4152—2d of Joint Travel Regs.
and par. 2-1.5h(2) Cc) of Federal Travel Regs. that substantial amount
of home leave be spent in U.S. since it is apparent employee did not
intend that his visit to U.S. be a mere stopover and, therefore, employee
is entitled to reimbursement in coniu.ction with his Renewal Agreement
Travel 468
Reemployment after separation

Liability for expenses
Phrase "in the same manner" contained in 5 U.S.C. 5724a(c), which

authorizes payment of travel, transportation, and relocation expenses to
former employee separated by reduction in force or transfer of function
and reemployed within 1 year, as though employee had been transferred
in interest of Govt. without break in service to reemployment location
from separation location, when construed in conjunction with 5 U.S.C.
5724(e), which provides similar expanses for employees transferred from
one agency to another because of reduction in force or transfer of function,
permits payment of costs in whole or in part by gaining or losing agency,
as agreed upon by agency heads. Therefore, whether relocation benefits
are prescribed under sec. 5724a(c) or sec. 5724(e), they may be paid by
gaining or losing agency within 1-year period. 51 Comp. Gen. 14, 52 id.
345, and B—172594, June 8, 1972, overruled 99
Temporary duty

Additional duty
Return to duty from leave point

Employee authorized to return from a temporary duty (TDY)
assignment via circuitous route for purpose of taking annual leave
who while on leave is notified to return to TI)Y point for additional
duty before returning to official station is entitled to reimbursement
for travel expenses and per diem relating to circuitous return travel
completed prior to notification of additional duty, but travel expenses
should be reduced by excess costs that would have been incurred incident
to proposed circuitous return. Furthermore, other costs such as mileage
and parking fees related to the indirect travel for leave purposes are for
disallowance 556
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TRAVEL EXPENSES—Continued
Temporary duty—Continued

New employee prior to reporting to first duty station
Notwithstanding newly appointed Internal Revenue Service employee

was prevented from establishing residence at his designated official
station because of temporary training assignment, employee's entitlement
incident to travel to and from his temporary duty station is limited to
travel from official station to temporary station and return under general
rule an employee must bear expenses of travel to first permanent duty
station unless appointed to manpower shortage position which entitles
an employee to reimbursement under 5 U.S.C. 5723, and Internal
Revenue Service employee was not appointed to manpower shortage
position 313
Transfers

Separation and reappointment
Liability for expenses

Phrase "in the same manlier" contained in 5 U.S.C. 5724a(c), which
authorizes payment of travel, transportation, and relocation expenses
to former employee separated by reduction in force or transfer of function
and reemployed within 1 year, as though employee had been transferred
in interest of Govt. without break in service to reemployment location
from separation location, when construed in conjunction with 5 U.S.C.
5724(e), which provides similar expenses for employees transferred from
one agency to another because of reduction in force or transfer of func-
tion, permits payment of costs in whole or in part by gaining or losing
agency, as agreed upon by agency heads. Therefore, whether relocation
benefits are prescribed under sec. 5724a(c) or sec. 5724(e), they may be
paid by gaining or losing agency within 1-year period. 51 Comp. Gen. 14,
52 id. 345, and B—172594, June 8, 1972, overruled
WOC employees

Reimbursement basis for expenses
Local duty

Cadet in ROTC at University of Detroit who under invitational
orders performed recruiting duties at two Detroit high schools—matter
of 2 hours and 3 hours duty on separate days—and returned each time
to University is not entitled to per diem allowance, having used Govt.
transportation and not having incurred any additional subsistence
expenses. ROTC cadets have no military status nor ae they Govt.
employees, and unless utilized as consultants or experts, they are con-
sidered persons serving without pay and such person under 5 U.S.C.
5703(c) may be allowed transportation expenses and per diem only
while en route and at his place of service or employment away from
home or regular place of business. However, since cadet at University
of Detroit incurred no additional subsistence expenses incident to
recruiting duties he is not considered to have been in travel status within
meaning of 5 U.S.C. 5703(c) . 145
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TRAVEL EXPENSES—Continued Page
WOC emp'oyees—Continued

Use of section 5, Administrative Expenses Act of 1946, authority
Although Pub. L. 87—23 provides that members of Indian Arts and

Crafts Board are entitled to per diem in lieu of subsistence they may
be paid travel expenses on an actual expense basis when circumstances
warrant such payment since they are also authorized same travel
allowances as those for other employees serving the Federal Govt.
without pay and those employees may be paid on an actual expense
basis 893

TRUST FUNDS (See FUNDS, Trust)

UNEMPLOYMENT
Compensation

Disaster victims
Diaster unemployment assistance v. unemployment compensation
Department of Labor's interpretation of section 240 of Disaster

Relief Act of 1970 to effect that it authorizes benefits to eligible disaster
victims covered under State regular unemployment compensation
program for period in addition to State program cannot be supported,
since the paramount purpose of the section was to provide the equivalent
of State unemployment compensation benefits to victims who were
not eligible for State unemployment compensation 875

UNIFORMS
Military personnel

Officers
Uniform allowance

Requirements
Plaintiff in Reale v. United States, Ct. Cl. No. 334—65, July 16, 1969,

who has accepted payment pursuant to court's judgment and record
correction, is not entitled to additional amount for uniform allowance
since he was not required to wear uniform (37 U.S.C. 417(c)). Also,
under 28 U.S.C. 2517(b) and 2519 payment of judgment is full discharge
to U.S. and further claim is barred, and under 10 U.S.C. 1552(c) ac-
ceptance of settlement pursuant to record correction "fully satisfies the
claim concerned" 813

UNITED NATIONS CRILDREN'S FUND
Appropriations. (See APPROPRIATIONS, United Nations Children's

Fund (UNICEF))

VEHICLES
Transportation. (See TRANSPORTATION, Automobiles)

VESSELS
Transportation. (See TRANSPORTATION, Vessels)
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VETERANS
Compensation payments

Retired pay
Dependency and indemnity compensation

Where surviving spouse is eligible to receive survivor annuity under
10 U.S.C. 1448(d), such language contained therein which relates to
eligibility of spouse to receive DIC payments from Veterans Admin.,
when considered in conjunction with other portions of subsec. Cd),
must be construed only as prohibiting payment of SBP annuity where
amount of VA benefits under 38 U.S.C. 411(a) exceeds maximum
annuity otherwise payable under 10 U.S.C. 1448(d) 847
Education

Overpayments
Educational assistance allowances to veterans

Amount equal to educational assistance allowances paid to staff
sergeant at rate prescribed for veterans while attending school from
July 6, 1970, to Dec. 8, 1970, which was withheld from payment due
him as result of correction of his military records to show he was not
discharged on Sept. 8, 1969, but that he continued on active duty until
Dec. 8, 1970, at which time he was honorably discharged, may not be
reimbursed to member as amount withheld represents educational
assistance allowances paid at rate prescribed in 38 U.S.C. 1682(a) (1)
only for veterans discharged from military service, and sergeant's
records having been corrected to show him on active duty for period
of school attendance, entitlement is limited to the lesser educational
assistance allowance rate provided by 37 U.S.C. 1682 for servicemen
on active duty 299
Rehabilitation

Noninstitutional setting
Air-conditioning of private home

Veterans Admin. funds appropriated for medical care of eligible
veterans may be used to install central air-conditioning in home of
disabled veteran who suffers body temperature impairment as there is
no satisfactory alternative to treat him in noninstitutional setting, and
installation of central air-conditioning—necessary for effective and eco-
nomical treatment—is reasonably related to and essential to carry out
purpose of appropriation to medically rehabilitate veteran in nonhospital
setting to obviate need for hospital admission. Furthermore, general rule
that appropriated funds may not be used for permanent improvements
of private property in absence of specific legislative authority is not for
application since improvement is for benefit of veteran and not U.S 351

VICE-PRESIDENT
Protection after resignation

Since protective services provided by the Secret Service for former
Vice President Agnew at request of President are being furnished
without authority of law they should be discontinued. 18 U.S.C. 3056(a),
the statute that authorizes Secret Service protection, does not provide
for protection of a former Vice President, and the President does not
have "inherent executive power" to order Secret Service protection for
former Vice President as President's power must stem either from act of
Congress or from the Constitution itself 600
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VOLUNTARY SERVICES
Meals, etc.

Appropriation availability
Cost of providing food to Federal Protective Services officers of

GSA who were kept in readiness pursuant to 40 U.S.C. 318 in connec-
tion with unauthorized occupation of Bureau of Indian Affairs building
is reimbursable on basis of emergency situation which involved danger
to human life and destruction of Federal property, notwithstanding that
expenditure is not "necessary expeiee" within meaning of Independent
Agencies Appropriation Act of 1973; that 31 U.S.C. 665 precludes one
from becoming voluntary creditor of U.S.; and general rule that in
absence of authorizing legislation cost of meals furnished to Govt.
employees may not be paid with appropriated funds. However, pay-
ment of such expenses in future similar cases will depend on circum-
stances in each case 71

VOUCHERS AND INVOICES
Accompanying decision request. (Sec GENERAL ACCOUNTING OFFICE,

Decisions, Advance, Voucher accompaniment)
WAIVERS

Gold flow
Negotiated procurement
Gold flow waivers, properly obtained through Army channels, are

not subject to question at this time, as request for waiver is within
discretion of procuring agency and even though reasonable men may
differ as to soundness of rationale behind request, GAO will not substitute
its own judgment when no error has been committed in obtaining
waivers 800

WITNESSES
Fees. (See FEES, Witnesses)
Government employees

Status
Employees who were requested by U.S. Attorney to give testimony

before Federal grand jury and in trial of criminal cases while suspended
from their positions, were not placed in pay or duty status by reason of
request even though testimony before grand jury was in regard to their
official duties. Although employees are not entitled to salary for period
of time they spent testifying, they may be paid and retain any witness
fees that would be payable to non-Govt. employees appearing as wit-
nesses in such proceedings.. 515
Testimony perpetuation

Appropriation chargeable
Since 39 Comp. Gen. 133 holds that expense of perpetuating and

authenticating testimony given at deposition is payable from same
funds as fees for witnesses, whereas 50 id. 128 holds that Criminal
Justice Act of 1964, as amended, 13 U.S.C. 3006A, provides sole source
of funds for eligible defendants to obtain expert services necessary for
adequate defense, stenographic and notarial expenses incurred to
perpetuate and authenticate testimony of expert witnesses for such
defendants should henceforth be iaid by Administrative Office of
U.S. Courts from funds available to it, and not by Dept. of Justice.
39 Comp. Gen. 133 modified 638
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WORDS AND PHRASES Pag
"Escalation"

In light of RFP's definition of escalation—inflation plus variables
resulting from dissimilar company business policies—to be used in
converting 1972 dollars to real year dollars (dollars expected to be
xpended in performance of program), inflation can be considered a
persistent and appreciable rise in general level of prices for both labor
and materials which should be uniform for all proposers 97
"Household goods"

Definition of term "household goods" contained in par. M8000—2
of JTR, promulgated under authority in 37 U.S.C. 406(b), may not be
revised to enlarge term to include boat components, such as outboard
motors, seat cushions, life jackets, and other boat gear, ñs acceptable
items for shipment as household goods. Notwithstanding lack of pie-
ciseness of term "household goods," term in its ordinary and usual
usage is generally understood as referring to furniture and furnishings
or equipment—articles of permanent nature—used in and about place
of residence for comfort and accommodation of members of family,
and term is not viewed as encompassing such items as boats, airplanes,
andhousetrailers 15t
''Locality''

Labor Dept.'s practice of issuing Service Contract Act wage deter-
minations for keypunch services based on locality of Govt. installation
being served rather than location where services are to be performed is
a questionable implementation of act in view of fact the statutory
language of act and its legislative history indicate "locality" refers to
place where service employees are performing contract, and practice
should be drawn to attention of Congress when clarifying language is
sought concerning classification of keypunch operators and other
clerical-type employees under act 37C
"Normalization"

Under NASA procedures, proposed costs are normalized—establishing
"should have bid" common cost estimates—only when no logical reasons
exist for cost differences between proposers or where insufficient cost
data is furnished with proposals - - - - 977
"Per diem"

Reservists ordered to active duty training at permanent duty stations
away from their homes or places from which ordered to active duty for
periods of either less or more than 20 weeks who subsequently are re-
quired to perform temporary duty assignments away from permanent
stations in areas where their homes or places from which they are ordered
to active duty are located, are entitled to per diem under applicable pro-
visions of Part E, Ch. 4 of Joint Travel Regs. since members having
departed their permanent duty stations are in travel status, and fact that
additional expenses are not incurred at temporary duty location does
not preclude payment of per diem, as "per diem" is commutation of
expenses and is payable without regard to whether expenses it is designed
to reimburse are actually incurred 484
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WORDS AND PHRASES—Continued Page
"Service employees"

Although practice of Labor Dept. in classifying as "service employees"
keypunch operators and other clerical-type employees under Service
Contract Act of 1965, 41 U.S.C. 351, et seq., is questionable since statu-
tory language of act and its legislative history as well as Dept. of Labor's
regulations indicate "service employee" was intended to mean "blue
collar" employee, practice is not specifically prohibited and, therefore,
protest is denied. However, because of significant adverse impact on
procurement procedures, department should present the matter to
Congress and obtain clarifying legislation, and should submit statements
of action taken to appropriate congressional committees as required by
Legislative Reorganization Act of 1970 370
''Tailored" facilities

Contention that proposed new "tailored" facilities to perform contract
would require 2.9 million less labor hours thau needed by selected pro-
poser performing in existing faeilitiN is not supported. Agency's accept-
ance of comparable labor hours of both proposers was reasonable despite
fact that labor hour estimates were based on subjective judgment 977
"Technical transfusion''

"Technical transfusion" in context of competitive negotiation normally
connotes transfer of unique concept from one proposer to another with
result that latter obtains unfair evaluation advantage based on the
other's ingenuity 977
''Territories and possessions"

Although employee, who entered sErvice in Canal Zone and was given
transportation agreement based on his former status as dependent of
employee with transportation agreement, was not entitled to accumulate
45 days annual leave and home leave while stationed in the Zone, he
was entitled to such benefits upon transfer to Mexico since the Zone
is considered within the phrase "territories and possessions" of U.S. as
used in 5 U.S.C. 6304(b) (1) covering the 45-day leave accumulation
and employee entitled to such accumulation is entitled to home 1eave.. 966
"Transfusion"

Where evaluation process has been concluded with selection of one
offeror over another, term "transfusion" relates to receipt of an ad-
vantageous, unique concept which might not have accrued to selected
proposer but for its performance tinder interim contracts covering
studies, planning and design preliminary to award of development
phase of overall program 977
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